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Office of the Chief and Council

\ ( Community Building
Richard H. Hamilton

Indian Island, Maine 04468

Chief (207) 827-7776
Ann I. Pardilla
Sub-Chief FAX (207) 827-6042

Donna M. Loring
Representative

RESOLUTION

of the Governing Body
of the Penobscot Nation
Tribal Council

WHEREAS, the Penobscot Nation (hereinafter the “Nation”) is a
federally-recognized sovereign Indian tribe with inherent
powers of self-government, exercised through its Chief and
Tribal Council (formerly known as the “Penobscot Nation
Governor and Council™); and

WHEREAS, the Nation’s reservation includes the islands, waters, and
resources of the Penobscot River (hereinafter the “River”)
from Indian Island, northward; and

WHEREAS, the Nation’s reservation includes the ability of the
Penobscot Indian people to fish in the River for their
sustenance; and

WHEREAS, the River watershed is the aboriginal home of the Nation;
and

WHEREAS, the River is the source of physical, cultural, and spiritual
sustenance for the Penobscot Indian people; and






WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

the Penobscot Indian people have, since time immemorial,

relied upon the health of the River, including the fish and

other natural resources of the River, for physical, cultural,
and spiritual survival; and

the Nation has an inherent right, which has never been
taken away by Congress, to protect the health and welfare
of the River and the Penobscot Indian people without
interference by the State of Maine; and

the United States of America has a trust obligation to
protect the health and welfare of the River for the unique
interests of the Penobscot Indian people without
interference by the State of Maine; and

pollution discharges into the River harm the fish and other
natural resources of the River and thereby cause physical,
cultural, and spiritual harm to the Penobscot Indian people;
and

the State of Maine seeks to establish jurisdiction over water
quality matters within the River, to the exclusion of tribal
authority and federal trust authority, pursuant to an
application to the United States Environmental Protection
Agency (hereinafter the “EPA”) to permit pollution
discharges into the River; and

the State of Maine cannot speak for the sovereign interests
of the Nation and cannot account for the unique physical,
cultural, and spiritual needs of the Nation in permitting
pollution discharges into the River; and

the State of Maine has failed, through the asserted
application of its own laws, to protect the health and
welfare of the River,






NOW THEREFORE BE IT RESOLVED THAT:

1.

Each of the above declarations is adopted as fact and
incorporated by reference herein.

Any attempt by the State of Maine to establish from, or by
authority of, the EPA, including by means of a Memorandum of
Agreement, jurisdiction over water quality matters within the
River to the exclusion of the inherent authority of the Nation to
protect the River for the unique physical, cultural, and spiritual
interests of the Nation is wrongful, unlawful, and in violation of
the letter, spirit, and intent of the Maine Indian Claims
Settlement Act of 1980.

A transfer or delegation of authority from the EPA, including by
means of any Memorandum of Agreement, that would cause the
State of Maine to exercise jurisdiction over water quality matters
within the River to the exclusion of federal authority to protect
the River for the unique physical, cultural, and spiritual interests
of the Nation would be wrongful, unlawful, and in violation of the
letter, spirit, and intent of the Maine Indian Claims Settlement
Act of 1980.

The Nation endorses and ratifies the Statement of its Director of
Natural Resources, John Banks, delivered at the Public Hearing
held by the EPA in Augusta, Maine on February 16, 2000, a copy
of which is attached hereto;

The Nation authorizes john Banks and its legal counsel, Mark
Chavaree, Esq. and Kaighn Smith Jr., Esq., to provide further
public comments and communications to the EPA and other
federal agencies in reference to the pending application of the
State of Maine for authority to permit pollution discharges into
the River.



.



CERTIFICATION

I, the undersigned as Clerk of the Tribal Council of the Penobscot Indian
Nation, do hereby certify that the Tribal Council of the Penobscot Indian Nation is
composed of twelve (12) members, of whom _10 __ were present at a meeting held
at Indian Island on the 2anday of February , 2000, held in accordance with the
schedule of regular meetings of the Council of which all Council members received
notice more than twenty-four hours in advance, and at which the Chief was present
and presided, and that the foregoing Resolution was duly adopted by the affirmative
vote of ___10 Council members.

Déted: A-3340 ATTE@%& Lrolo. OM&

Linda Socoby, Tribal Clerk \/

Penobscot Indian Nation






STATEMENT OF JOHN HANKS, DIRECTOR,
NATURAL RESOURCES DEPARTMENT, PENOBSCOT NATION
Public lleuring Beforc the Environmental Protection Agency
Re: State of Maine 'rogram Submission for Authorization
to Administer the National Pollutant Discharge Climination System
Fcbruary 16, 2000 Augusta, Maine

GOOD LEVENING, MY NAME IS JOHN BANKS, | AM HERE ON BEHALF
OF THE PENOBSCOT NATION AS THE DIRECTOR OF THE PENORSCOT
NATION DEPARTMENT OF NATURAL RESOURCES.

THIS PROCEEDING RAISES MATTERS FOR TIHE PENOBSCOT NATION
THAT GO TO THE CORE OF ITS VIERY EXISTENCE: THE IEALTH OF THE
PENOBSCOT RIVER AND J1S RESOURCES. QUR TRIBE HAS QCCUPIED THE
PENOBSCOT RIVER WATERSHED FROM TIME IMMEMORIAL. OQUR NAME IS
THE NAME OFF THE RIVER. OUR CREATION STORIES TFL]. HOW WE CAME
FROM THIS RIVER. WE DEPEND UPON IT FOR OUR PHYSICAL, CULTURAL,
AND SPIRITUAL SURVIVAL.

UNDER THE MAINE INDIAN CLAIMS SETTLEMENT ACT OF 1980,
CONGRESS CONFIRMED THAT OUR RESERVATION ENCOMPASSES THE
PENOBSCOT RIVER FROM INDIAN ISLAND, NORTHWARD. TIIIS INCLUDES
OUR ABORIGINAL RIGHT TO TAKE FFISH FOR OUR SUSTENANCE. '

BUT OUR RESERVATION 1{AS BEEN POISONED BY POLLUTION. THE
RIVER AND I'TS RESOURCES HAVE BEEN CONTAMINATED BY DIOXIN AND
OTIER HAZARDOUS MATERIALS FROM POLLUTION DISCHARGES INTO THE
RIVER, PRIMARILY BY PAPER COMPANIES. OUR HOME HAS BEEN A
DUMPING GROUND FOR POLLUTION BY OTHERS WITHOUT OUR
PERMISSION IN VIOLATION OF OUR TREATY RIGHTS. 1 DO NOT HAVE THE
WORDS TO EXPLAIN HOW MUCH THIS HARMS THE RIVER, THE FISH, AND
OUR PEOPLE.

THE STA'TE OF MAINE HAS APPLIED TO THE UNITED STATLS FOR
AUTHORITY TO CONTROL TIIE PERMITTING OF POLLUTION DISCHARGES
INTO OUR RESERVATION. LET ME STATE THAT IN A DIFFERENT WAY: THE
STATE OF MAINE WANTS THE UNITED STATES TO GIVE IT CONTROL OVER
THE GRANTING OF PERMISSION FOR OUTSIDERS TO POLLUTE OUR
WATERS.

(continued)






THIS IS NOT SOMETHING T1IAT MAINE HAS THE RIGIT TO CONTROI..
OUR RESERVATION AND ITS RESOURCES ARE OF UNIQUE INTEREST TO
OUR TRIBF. AS A SEPARATE SOVEREIGN. THIS WAS TRUE LONG BEFORL
EUROPTANS ARRIVED ON THE COAST, AND IT REMAINS TRUE, TIIROUGH
THE PROMISE OF THE SETTLEMENT ACT, TODAY. INDEED, THE UNITED
STATES HAS A FIDUCIARY OBLIGATION (OF THE HIGIIEST ORDER) TO
PRESERVE AN PROTLCT OUR RESERVATION AND OUR UNIQUE INTERESTS
IN THE RIVER. THAT IS NOT SOMETHING THAT THE STATE CAN V:VER
HAVE OR CONTROL.

UNFORTUNATELY, OUR HISTORY WITH THE STATL OF MAINE, LLIKE
VHAT OF MANY TRIBES, IN RELATION TO STATES, HAS BEEN ONE OF
HOSTILITY. THE STATE OF MAINE FOR MANY YEARS SOUGHT 7O DESTROY
OUR IDENTITY AS A UNIQUE, SOVEREIGN PLEOPLYE, BUT IT FAILED IN THAT
ENDEAVOR WHEN TIIE UNITED STATES RECOGNIZED US. FEDERAIL.
RECOGNITION RESTORED QUR INHERENT SOVEREIGNTY AS JT EXISTED
FROM TIME IMMEMORIAL. WITH THAT CAME FEDERAL PROTECTION OF .-
OUR RESERVATION AND OUR PEOPLE AGAINST DESTRUCTION BY THE
STATE. WITH THAT CAME FEDERAL PROTECTION OF QUR RIGHT TO HAVE
A HEALTHY RESFERVATION,

LR

THE PURPOSE OF THE CLEAN WATER ACT IS TO “RESTORE AND
MAINTAIN THE CHEMICAL, PHYSICAL, AND BIOLOGICAL INTEGRITY OF
THE NATION’S WATERS.” CONGRESS DECLARES THAT THE DISCHARGE OF
POLLUTANTS INTO THE NATION'S RIVERS MUST BE ELIMINATED AND
THAT WATER QUALITY MUST PROTECT FISH (AND WILDLIFE) AND THEIR
PROPAGATION, '

THE MANDATE OF THE CLEAN WATER ACT 1S NOT MET IN THE
PENOBSCOT INDIAN RESERVATION. BUT THE PENOBSCOT NATION IS
WORKING HARD TO HAVE THAT MANDATE MET. THE SKILLED STAFF OF
OUR NATURAL RESOURCES DEPARTMENT WORKS EVERY DAY TO
MONITOR AND IMPROVE THE HEALTH OF THE RIVER.

WE DO NOT KNOW WHY THE STATE RESISTS OUR RIGHT TO
CONTROL THE CLEANLINESS OF OUR HOME. WE ARE BAFFLED BY THE
STATE'S REFUSAL TO EVEN SIT DOWN WITH US TO DISCUSS A JOINT
APPROACH TO MEETING THE GOALS OF TIIE CLEAN WATER ACT » AS
RECOMMENDI:D BY YOUR AGENCY. ‘

(continucd)






»oft

OUR SENSE IS THAT THE STATE FEARS OUR RIGHT TO FROTECT QUR
UNIQUE INTERESTS IN THE RIVER BECAUSE THAT COULD IN'THRFERE WITH
CONTINUED POLLUTION BY THE PAPER COMPANIES.

. OUR GOAL IS NOT 710 FIGHT ABOUT CONTRO}. OF THE RIVER, BUT TO
PROTECT THE HEALTH OF THE RIVER. NEVERTHELESS, ‘111 PIIYSICAL,
CULTURAL, AND SPIRITUAL HEALTH OF OUR PEOPI.J: DEPEND UPON A
CLEAN RIVER THAT SERVES THE UNIQUE INTERESTS OF OUK PIQPLE AND
OUR RESERVATION. THI: STATE OF MAINE 11AS NO RIGHT TO CONTROL.
THOSE INTERESTS TO OUR EXCLUSION, AND THIS AGENCY WII.L VIOLATE
THE PROMISE OF THE SETTLEMENT ACT AND IT'S TRUST OBLIGATION TO
OUR TRIBE, IF IT GIVES THE STATE SUCII CONTROL.

ALTHOUGH WE FEAR THA'T THE LEGAL AND FACTUAL MATTERS AT
ISSUE IN THIS PROCEEDING ARE NOT SUITABLE FOR RESOLUTION BY
MERI: “PUBLIC COMMENT” FROM OUR TRIBE, 1 THANK YOU FOR THE
OPPORTUNITY SPEAK 11iS EVENING.

THE PENOBSCOT NATJON WILL SUBMIT FURTHER WRITTEN |
COMMENTS IN THE NEAR FUTURE. :

JOHN BANKS :
DIRECTOR, PENORSCOT NATION
NATURAL RESOURCES DEPARTMENT
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AFFIDAVIT OF JOHN BANKS
John Banks hereby deposes and states, under oath, as follows:

My name is John Banks, and I am the Director of the Department of Natural
Resources, a governmental department of the Penobscot Nation (the “Tribe”).

The Penobscot Nation Department of Natural Resources (the “Department”) is
funded by the United States, through the Department of the Interior, pursuant to
the Indian Self-Determination and Education Assistance Act of 1975 (P.L. 93-638)
and by the United States Environmental Protection Agency (“EPA”).

Attached hereto as Exhibit A is a true and accurate list of Department programs
administered over the past five years with respect to the management and
monitoring of natural resources in the Penobscot River, including references to the
United States funding source and the grant or contract number.

Under a grant from the EPA, the Department has been developing the Tribe’s
designated uses of the Penobscot River for the purpose of identifying water quality
standards that account for the unique interests of the Penobscot Nation. The
Department’s water quality specialist, Daniel Kusnierz, is authorized to identify
and address those designated uses.

The Penobscot Nation has promulgated regulations for sustenance fishing by tribal
members in the Penobscot Indian Reservation. A true and accurate copy of those
regulations is attached hereto as Exhibit B.

Members of the Penobscot Nation engage in sustenance fishing within the
Penobscot Indian Reservation. They catch salmon, bass, pickerel, perch, bullhead,
and eel. Salmon and eel are migratory species, which arrive in the Penobscot
Indian Reservation from the Atlantic Ocean, moving upstream and relying upon
the river habitat south of the reservation as they migrate.

Members of the Penobscot Nation engage in ceremonial and traditional fishing
activities, including salmon spearing and traditional netting, under permits issued
by the Department. True and accurate copies of permits issued by the Department
for such activities are attached hereto as Exhibit C.

The Penobscot Nation regulates access to fishing by non-members within the
Penobscot Indian Nation. Attached hereto as Exhibit D is a true and accurate copy
of those regulations. A true and accurate copy of a recent Penobscot Nation
permit issued to a non-member for eel potting within the reservation is attached as
Exhibit E.






Dated: 77-/b {// oD

ohn Banks

Personally appeared the above-named John Banks, who stated, under oath, that the
foregoing facts are true upon his personal knowledge, before me,

Dated: a “&&(@ ﬁé
otary Publlc

W /& 2006
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Penobscot Nation Programs that address
Natural Resources Management

on the

Penobscot Indian Reservation

proceedings.

Program/Activity Funding Source/Authority Grant/Contract
Number

1. Promulgation & Enforcement| USDOI/BIA CTS50T01853
of Sustenance Fish| P.L.93-638 Contract
Regulations.

2. Enforcement of all applicable] USDOI/BIA CTS50T01853
fish and game regulations. P.L. 93-638 Contract

3. Promulgation and| USDOIBIA CTS50T01853
enforcement of eel potting| P.L.93-638 Contract
permit regulations.

4. Comprehensive Fisheries| USDOI/BIA CTS50T01853
Management P.L. 93-638 Contract & CTS50T01870

5. Involvement and Participation| USDOI/BIA CTS50T01870
in hydro-Electric licensing| P.L.93-638 Contract
and Post-licensing
proceedings

6. Water Quality Monitoring] USDOI/BI CTS50T01870
collection and analysis of| P.L.93-638 Contract
samples within Penobscot
River Basin (approx. 60
Sites)

7. Monitoring wastewater| USDOI/BIA CTS50T01870
discharge licenses (State &| P.L.93-638 Contract
Federal)

8. Contaminant Monitoring| USDOI/BIA CTS50T01870
from point sources. P.L. 93-638 Contract

9. Determination of Occurrence| US EPA 1991594-01-0
and distribution of River-Bed| CWA, Sec. 106
sediments

10.  Analysis of Algae Blooms as| US EPA CP991764-01-1
environmental indicators CWA, Sec. 104

11.  Assess Water Quality and US EPA BG991247-02-0
Aquatic Resources| P.L.104-134
Conditions

12.  Participation in legislative,{] US EPA BG991247-02-0
regulatory, and permitting| P.L.104-134







Program/Activity Funding Source/Authority Grant/Contract
Number

13. Development of tribal{ USEPA BG991247-02-0
capacity to manage water] P.L. 104-134
resources

14.  Assess condition of tribal US EPA BG991247-02-0
wild foods and medicines P.L. 104-134

15.  Development of a watershed| US EPA GA991041-01-0
Analysis and Management| P.L.103-155
Methodology

16. Development of tribally| US EPA GA991041-01-0
appropriate designated uses| P.L. 103-155
for Reservation waters

17. Review and participation US EPA GA991320-01-3
in NPDES permitting P.L. 103-155

18. Water Quality monitoring to| US EPA GA991320-01-3
determine cause of| P.L. 103-155
impairment in several
tributaries

19. Participation in a waste US EPA GA991320-01-3
Load allocation study P.L. 103-155

20.  Determination of Influence of| CWA, Sec. 104 EQ991678-01-0
fluctuating water levels in| CAA, Sec. 103
impoundments on mercury
bio availability

21.  Provide Technical Assistance| CWA, Sec. 104 EQ991148-01-1
to Penobscot Nation Health] TSCA, Sec. 10(a)
Dept. to Address health
hazards of Contaminated fish
Consumption

21483
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1S.

In Considering such requests, the Fish and Game Committee shall consider the
opportunity for the applicant to hunt during the regular sustenance and/or general
seasons, game animals previously taken and/or registered by the applicant or his
immediate family, information which the applicant or the Committee deems
appropriate for adequate consideration of the request.

The Governor, with the consent of the Council, may authorize the taking of fish
and/or wildlife for the purpose of consumption at a specified tribal ceremony or
function. The issuance of permits under this section shall be administered by the

Director of DNR.

The sale of wildlife taken for sustenance is prohibited except for muskrat or
snowshoe hare. ' '

It shall be unlawful for any non-tribal member to actively participate in sustenance
hunting, or for any tribal member to knowingly allow such participation. So-called
active participation shall be defined as: “Activities occurring prior to the kill and shall
include, but not be limited to driving, calling, luring, tracking or otherwise pursuing or
providing direct assistance to the tribal member in the taking or attempted taking of
sustenance game animals.” Active participation shall not be considered to include
mere accompaniment, verbal instructions, or providing or assisting in transportation
such as operating a vehicle, boat, or canoe. In addition to penalties otherwise
provided for the sustenance permit of the tribal member involved shall be revoked for
the remainder of the calendar year.

SUSTENANCE FISHING - PENOBSCOT RESERVATION

A. The open season for sustenance fishing‘as provided for in Section 6207,
Subsection 4, of the Maine Implementing Act shall be from April 1 through
October 15. This section of the act allows for sustenance fishing within the

reservation only.

B.  The bag/size limits for fish taken under sustenance fishing shall be as follows:

1. Atlantic Salmon

a. No daily bag limit
b.  Possession limit of ten 14" - Minimum Length

2. Other Fish
No size or bag limit.

10.






16.

Note:

17.

Except as provided for in Section 15.D, fish shall be taken by means of rod and
line fishing only, with no restrictions during the open sustenance season on the
use of baited hooks for the taking of any species. Atlantic salmon hooked in
any part of the body other than the mouth shall be immediately released.

The Director of the Department of Natural Resources may issue permits to
Penobscot Indian Nation members allowing for the taking of Atlantic salmon
by netting or traditional spear. The Director of the Department of Natural
Resources may attach to such permits any restrictions he deems appropriate.

All Atlantic salmon taken under tribal sustenance provisions shall be presented
for registration to a designated tribal registration agent or station by the person
having taken such fish within 24 hours of the catch.

SPECIAL REGULATION - TRUST LANDS

Blanchard Pond - Alder Stream Township

1. Tribal members under 16 years of age may take fish under general law
(flies, artificial lures, and worms allowed).

2.  Tribal members 16 years of age and older may use artificial lures or
flies. '

3. NLFAB. - (NOLIVEFISHAS BAIT)

4..  The use of all motors prohibited.

The use of all motors is prohibited on Snow Mountain Pond, Alder Stream
Township.

Additional regulations are contained in State of Maine “Open Water Fishing
Regulations.”

HUNTING AND TRAPPING ACCESS PERMITS

The Fish and Game Committee shall have the authority to recommend to the
Governor and Council any changes or additions in the regulations concerning the
issuance of hunting and trapping access permits. Such access permits shall allow
only the specific activities as intended by the Governor and Council upon
authorization of their issuance.

11.
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DN

PENOBSCOT NATION 6 RIVER ROAD

INDIAN ISLAND
OLD TOWN, ME 04468
TEL: 207/827/7776
FAX: 207/827/1137

DEPARTMENT OF
NATURAL RESOURCES

JOHN S. BANKS, DIRECTOR

ATLANTIC SALMON oohy

SUSTENANCE PERMIT

NAME: _Bisulca,Paul PERMIT NUMBER: 96-01
RT. 2, Box 87 D.O.B. 07/22/48
_Oxford, ME 04270 HT: _6' WT:__185 lbs.

BY VIRTUE OF THIS PERMIT, THE ABOVE NAMED INDIVIDUAL IS ALLOWED TO
TAKE ATLANTIC SALMON ON THE WATERS OF THE PENOBSCOT RESERVATION IN
ACCORDANCE WITH TRIBAL LAWS AND REGULATIONS SUBJECT TO
RESTRICTIONS.

RESTRICTIONS: THIS PERMIT ALLOWS THE NETTING OF ONE ADULT SALMON.
ALL SALMON HARVESTED IN EXCESS OF ONE FISH MUST BE IMMEDIATELY
'RELEASED ALIVE AND WITH AS LITTLE HANDLING AS IS NEEDED TO EFFECT
A SAFE RELEASE.

ALL FISH TAKEN ARE TO BE REGISTERED IN ACCORDANCE WITH TRIBAL
ORDINANCE, CHAPTER VII, SECTION 15-E.

ISSUE DATE: _09/23/96
EXPIRATION: _10/15/96

AUTHORITY: CHAPTER VII, SECTION 15-=-D






6 RIVER ROAD
INDIAN ISLAND
OLD TOWN, ME 04468
TEL: 207/827/7776
FAX: 207/827/6042

PENOBSCOT NATION

DEPARTMENT OF
NATURAL RESOURCES

co®Y

ATLANTIC SALMON SBUSTENANCE PERMIT

NAME : Watie Akins PERMIT NUMBER: 9081
P.0. Box 302 DOB: 5/20/34
Old Town, ME 04468 HT: _G'L wT: _ZL

BY VIRTUE OF THIS PERMIT, THE ABOVE NAMED INDIVIDUAL IS ALLOWED TO
TAKE ATLANTIC SALMON ON THE WATERS OF THE PENOBSCOT RESERVATION IN
ACCORDANCE WITH TRIBAL LAWS AND REGULATIONS SUBJECT TO
RESTRICTIONS.

RESTRICTIONS:

ALL FISH TAKEN ARE TO BE REPORTED TO PIN/DNR IN ACCORDANCE WITH
TRIBAL ORDINANCE CHAPTER VII, SECTION 15-E.

ISSUED BYg::::::}52;;%5;?Z;é%ééé?a7’ ISSUANCE DATE: 5/5/98

hp S. Banks, Director
a¥ural Resources EXPIRATION DATE: 10/15/98
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A,
B.
C.
D.
E.
F.

II.

IIL.

Iv.

V.

1999 HUNTING/TRAPPING PERMIT REGULATIONS
(NON-TRIBAL MEMBERS ONLY)

DEER HUNTING ACCESS PERMITS

Deer hunting access permits will be issued by the Department of Natural Resources in accordance with these
regulations in keeping with the following priorities:

1. Non-tribal member Indian spouses.

2. Non-tribal member spouses

3. Persons utilizing the services of a tribal member guide,
4, Non-members hunting with tribal member campowners.

When the number of applications in a priority category exceed the number of remaining permits available,
issuance shall then be determined by a random drawing.

Deer hunting access permits shall be issued on a weekly basis (Monday thru Saturday). Ten season-long permits
for tribal member spouses shall be available for each territory area open to deer hunting, and shall be limited to one
permit per person in any calendar year.

With the exception of the season-long spouse and “guide assisted” pemﬁts, only permit applications bearing a
September 1-30 postmark will be accepted.

The maximum number of deer hunting access permits per week for each Indian Territory area shall
be issued as follows:

T2&3R9 MATTAMISCONTIS........ 15 with 9 additional guide assisted permits.

T6R8 MATAGAMON..........cccvuuee. 10 with 7 additional guide assisted permits.
ARGYLE......ccconmnmniiniiriisiinnneces 7 with 8 additional guide assisted permits.
T2R5 ALDER STREAM.................. 20 with 10 guide assisted permits.

There shall be a $15.00 non-refundable application fee.

Deer Hunting access permit application fee shall be waived for non-tribal member
spouses.

TRAPPING ACCESS PERMITS (540.00 FEE)

The Director of Natural Resources or his authorized agent may issue trapping access permits in accordance with
Chapter VII, Section 2.A, Tribal Ordinances. -

DUCK HUNTING ACCESS PERMITS (340.00 FEE)

A. The Director of Natural Resources, or his authorized agent, may issue duck
hunting permits in accordance with Chapter VII, Section 9.B, Tribal Ordinances.

B. The duck hunting access permit fee shall be waived for persons accompanied by a
Penobscot tribal member. Not more than three persons may accompany any tribal member.

EEL TRAPPING ACCESS PERMITS ($50.00)

The Director of Natural Resources, or his authorized agent, may issue eel trapping permits in accordance with
Chapter V11, Section 17. The Director may impose permit conditions as deemed appropriate by DNR in
consuitation with the Penobscot Fish and Game Committee.

BEAR HUNTING ACCESS PERMITS ($50.00)

A, The Director of Natural Resources, or his authorized agent, may issue bear hunting access permits for
Penobscot Trust Lands, in accordance with Chapter VI, Section 17.

B. Any person requesting a bear hunting access permit must obtain the services of a Penobscot Indian
Guide, in order to be eligible to obtain an access permit.

12.
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PENOBSCOT INDIAN NATION
DEPARTMENT OF NATURAL RESOURCES
COMMERCIAL EEL POTTING PERMIT FOR RESERVATION WATERS

Permittee’s Name ZOLMEL AL ENS TE/N Eel Permit No. @90 /
Address #C 67 Po4  12L0

Town N FIEL D State /£ Zip_044 23 Daytime Phone (22)) 732 -5/45"

This permit is valid for the placement of eel pots in the following Penobscot Indian Reservation

M_w

This permit is subject to the following conditions:

1. Eel pots shall be marked with a buoy no smaller than four (4) inches in diameter. Two or more pots
may be strung on a common line with a buoy on each end of the line. Each buoy shall be clearly labeled
with the Permittee’s name, town and state of residence, and Penobscot Nation eel permit number.

2. No live fish as bait.
3. Pots must be tended at least every other day.
4. Any no.n-eels captured must be immediately released alive.

5. Failure to comply with any of the above conditions may result in confiscation of gear, termination of
permit, or both.

6. This permit is valid from the date of issuance until November 30 of the current calendar year, unless
otherwise specified. Permits must be renewed annually.

7. The permittee will be asked to keep records of their effort and catch by date. A reporting form will
be provided, specifying the information required. The permittee will be responsible for maintaining such
records over the course of the fishing season, and will submit a complete copy of their records within
two (2) weeks after the termination of the permittee’s potting activities in Reservation waters, or by
December 15 of each calendar year, whichever comes first. This information will be kept in confidential
files at the Penobscot Nation Department of Natural Resources.

8. Permit fee will be $50.00 payable to the Penobscot Nation Department of Natural Resources.

Additional Conditions (if any): S s '(5 e sl 2o res el
wid s ;

¢ Vi s V. e A<V PV 4_..../ 2 //’/
THIS PERMIT ISSUED B ,/ ' / DATE ISSUED &/ S/ 75

. Banks, Director
PERMITTEE'S SIGNATURE s@scel Fomm 0
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Calendar No. 1050

‘. 96T CONGRESS } SENATE Rerorr
2d Session No. 96-957

- : S

AUTHORIZING FUNDS FOR THE SE?TLEMENT OF
) INDIAN CLAIMS IN THE STATE OF MAINE

SerrEMBER 1T (legislative day, June 12), 1980.—Ordered to be printed

Mr. MrLcHER, from the Select Committee on Indian Afairs,
) submitted the following

REPORT
{To accompany S. 28291 |

The Select Committee on Indian Affairs, to which was referred the
bill (S. 2829) to authorize funds for the settlement of Indian claims in
the State of Maine, having considered the same, reports favorably
thereon with an amendment in the nature of a substitute and recom-
mends that the bill as amended do pass.

AxENoMENT To S. 2829 IN THE NATURE OF A SUBSTITUTE

Strike out all a:fter the enacting clause and insert in licu thereof the

following :
That this Act may be cited as the “Maine Indian Claims Settlement Act of 1080.

CONGRESSIONAL TFINDINGS AND DECLARATION OF POLICY

8zo. 2. (a) Congress hereby finds and declares that:

(1) The Passamaquoddy Tribe, the Penobacot Nation. and the Malisect
Tribe are asserting claims for possession of landg witliin the State af Maine
and for damages on the ground that the lands In question were ‘ociginally
transferred In violation of iaw, Including, but without limitation, the Tmde
and Intercourse Act of 1790 (1 Stat. 137), or subsequent reenactments or
versions thereof. o

(2) The Indlans, Indian natfonn, and tribes and bands of Indians, other
than the Passamaquoddy Tribe, the Penobscot Nation, and the Houlton Band
of Malilseet Indians, that ouce may have held aboriginal title to Innds within
the State of Maine iong ago abandoned thelr aboriginal holdings.

(8) The Penobacot Natlon, as represented as of the time of parsage of this
Act by the Penobscot Nation's Governor and Councll, {a the sole successor In
Interest to the aboriginal entity generally known as the Penobscot Natlon
;h’lch years ago claimed aboriginal title to certain lands in the State of

aine.
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(4) The Passamaquoddy Tribe, as represented as of the time of passage
of this Act by the Joint Tribal Council of the Passamaquoddy Tribe, is the
sole successor in Interest to the aboriginal entity generanily known as the
Passamaquoddy Tribe which years ago clalmed aboriginal title to certain
lands in the State of Maine.

(5) The Houlton Band of ‘Mallseet Indians, as represented as of the time
of passage of this Act by the Houlton Band Couacll, ia the sole su e in
interest, as to lands within the United States; to the aboriginal entity Z®ner-
ally known as the Maliseet Tribe which years ago claiined aboriginal titie to
certain lands in the State of Mafne. -

(6) Substantial economic and soclal hardship to a large numbersf land-
owners, citizens, and communities in the State of Maine, and therefore to
the economy of the State of Maine as a whole, will result If the aforemen-
tHoned claims are not resolved promptly.

{7) This Act represents a good faith effort on the part of Congress to pro-
vide the Passamaquoddy Tribe, the Penobecot Nation and the Houlton Band
of Maliseet Indlans with & fair and just settlement of thelr land claima. In
the absence of congressional action, theese land claims would be pursued
through the courts, a process which in all likelihood would consume many
years and thereby promote hoetility and uncertainty in the State of Maine
to the ultimate detriment of the Passamaquoddy Tribe, the Penobscot Nation,
The Houlton Band of Maliseet Indians, their members, and all other citizens
of the State of Malne. :

(8) The State of Maine, with the agreement of the Passamaquoddy Tribe
and the PPencbecot Nation, has enacted legislation defining the relationship
between the Passamaquoddy Tribe, the Penobscot Nation, and their mem-
bers, and the State of Maine.

(9). Slnce 1820, the State of Maine has provided special services to the
Indiahs residlog within its borders, inciuding the members of the Passama-
quaoddy Tribe, the Penobscot Nation, and the Houlton Band of Maliseet
Indlans. During this same period, the United States provided few special .
gservices to the respective Tribe, Nation, or Band, and repeatedly dented {
that it had jurisdiction over or respousibility for the said Tribe, Nation, and
Band. In view of this provision of special gervices by the State of Maine,
requiring substantial expenditures by the State of Maine and made by the

‘State of Maine without being required to do so by Federal law, it ia the
intent of Congress that the State of Maine not be required further to con-
tribute dicectly to this claims settiement.

(b) It is the purpose of this Act— . .
(1) to remove the cloud on the titles to land in the State of Maine re-

sulting from Ind{an claims; —..
(2) to clarify the status of other land and natural resources {n the State

- of Malne: )
(3) to ratify the Maine Implementing Act, which defines the relatiouship
ll;et&veen the State of Maine and the Passamaquoddy Tribe and the Penobacot
ation, and ’
(4) to confirm that all other Indians, Indian nations and tribes and bands
of Indians now or hereafter existing or recognized in the State of Maine
are and shall be subject to all laws of the State of Maine, as provided hereln

DEFINITIONS

Sxc. 3. For purposes of this Act, the term—

{a) “Houlton Band of Mallseet Indians” means the sole auccessor to the
Maiiseet Trihe of Indians as constituted in aboriginal times In what is now
the State of Maine. and all its predecessors and successors In interest. The
Houlton Band of Maliseet Indians is represented, as of the date of the enact-
ment of this Act. as to lands within the United States, by the Houlton Band
Council of the Houlton Band of Mallseet Indlana ;

(b) “land or natural resources” means any real property or natural re-
eources, or any [nterest In or right involving any real property or natural
resources, Inclading bat without limitation minerals and mineral rights,

- ::lhbte: and-timber rights, water and water righta, and hunting and fishing

(c) “Land Acnuiaition Fund” means the Maine Tndlan Claims Land Ac

quisaftion Fuud established under Section 5(c) of this Act:
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(d) “laws of the State” meana the Constitution, and all atatutes. regn-
lations, and common laws of the State of Maine and {ts political autxdiviglons
and all subsequent amendments therete or judicial Interpretations thereof;

(e) “Maine Implementing Act” means Section 1, Section 30, nod Section
31, of the “Act to Implement the Maine Indign Claims Settlement” enacted
by the State of Maine in Chapter 732 of the I'ublic Laws of 1070;

(f) “Passamaquoddy Indian Reservation” means thise lands as defined
the Maine Implementing Act; &Y .

(g) “Passamaquoddy Indlan Territory” means those lands as deflned In
the Maine Implementing Act; '

(h) “Passamaquoddy Tribe” means the Paseamaguoddy Indlan Tribe, as
coustituted In aboriginal times and ail its pred rs and successors in
jaterest. The Passamaquoddy Tribe is represented. as of the date of the
enactment of this Act, by the Joint Tribal Council of the Passamaquoddy
Tribe, with separate Councils at the Indian Township. and Pleasant Point
Reservations;

(1) “Pencbecot Indian Reservation™ means those lands as deflned in the
Maine Implementlog Act;

(§) “Penobecot Indlan Territory” means those lands as defined In the
Maine Implementing Act ;

(k) “Penobecot Natfon” means the Penobacot Indlan Nation as constl-
tuted In aboriginal times, and ail its predecessors and successora fn intec-
est. The Penobscot Nation Is represented, as of the date of the enactment
of this Act, by the Penobacot Nation Governor and Council;

(1) “Secretary” means the Secretary of the Interior:

(m) “Settlement Fund” means the Malne Indian Claims Settlement Fund
established under Sectlion 3(a) of this Act: and

(n) “transfer” includes but is not limited to any voluntary or {involuntary
sale, grant, lease, allotment, partition, or other conveyance; any tranraction
the purpose of which was to effect a sale, grant, lease, allotment, partition,
or conveyance; and any. act, event, or circomstance that resulted in a change
{n title to, possession of, dominion over, or coatrol of land or natural resources.

APPROVAL OF PRIOR TRANSFERS AND EXTINGUISHMENT OF INDIAN TITLE AND CLAIMS
OF THE PASSAMAQUODDY TRIBE, THE PENOBSCOT NATION, THE HOULTON BAND OF
MALISCXT INDIANS, AND ANY OTHER INDIANS, INDIAN NATION, OR TRIBK OR BAND
or INDIANG WITHIN THE STATE OF MAINE : :

Sxo. 4. (a) (1) Any transfer of land or natural resources located anywhere
within the United States from, by, or on behalf of the Passamaquoddy Tribe, the
Penobacot Natioa, the Houlton Band of Maliseet Indians, or any of their mem-
bers, and any transfer of land or natural resources located anywhere within
the State of Malue, from, by, or on behaif of any Indian, Indlan nation, or tribe
or band of Indians, including but without limitation any transfer pursuant to
any treaty, compact, or statute of any state, shall be deemed to have heen made
{n accordance with the Constitation and all laws of the Unlted States, including
but without limitation the Trade and Intercourse Act of 1790, Act of July 22,
1790 (ch. 33, Sec. 4, 1 Stat. 137, 188), and all amendments thereto and all sab-
sequent reenactments and versions thereof, and Congress hereby does approve
and ratify any such transfer effective as of the date of anid transfer: Provided,
however, that nothing Iun this section shall be construed to affect or ellminate
the personal claim of auy individual Indian {except for any Federal commoen
law fraud claim) which s pursued under any law of general appilcability that
protects non-Indians as well as Indians,

(2) The United States is barred from asserting on behaif of any Indian,
Indlan nation, or tribe or band of Indians any claim under the laws of the State
of Maine arising before the date of this Act and arising from any tranafer of
land or patural resources by any Indlan, Indian nation, or tribe or band ot
Indlans, located snywhere within the State of Maine, Including but without
limitation any tranafer pursusnt to any treaty, compact, or statute of any state.
on the grounds that such transfer was not made fa accordance with the laws of
the State of Malae.

(3) The United States is barred from asserting by or on hehalf of any indi-
viduai Indlan any claim under the laws of the State of Malne arising from any
transfer of land or natural resources located anywhere within the State of Maine
trom, by, or on behalf of any individual Indlan, which occurred prior to De-
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cember 1, 1873, including but without limitation any tranafer pursuant to any
treaty, compact, or statute of any state.

(b) To the extent that any transfer of land or natural resources described
in aubeection (a) (1) of this section may Involve land or natural resources to
which the Passamaquoddy Tribe, the Penobacot Natlon, the Houlton Band of
Mallseet Indlans, or any of their members, or any other Indian, Indinn nation,
or tcibe or band of Indlans had aboriginal title, such subsectlon (&) (1) sha!ll be
regarded as ac extinguishment of sald aboriginal title as of the date of such
transfer.

{c) By virtue of the approval and ratification of a transfer of land or natural
resources effected by this section, or the extinguishment of aboriginal title efin
fected thereby, all claims agaiost the United States, any State or subdivision
thereof, or any other person or eantity, by the Passamaquoddy Tribe, the Pencb-
acot Nation, the IHoulton Band of Mallseet Indlans or any of their members or
by any other Indian, Indlan nation, tribe or band of Indlans, or any predeces-
sors or successors In Interest thereof, arising at the time of or subsequent to the
transfer and based on any luterest In or right invelving such land or natural re-
sources, including but without limitation clalms for trespass damages or claims
for use and occupancy, shall be deemed extinguished as of the date of the
transfer. :

(d) The provisions ot this section shail take effect immediately npon appropri-
ation of the funds authorized to be appropriated to {mplement the provisions of
Sec. § of this Act. The Secretary shall publish notice of-such appropriation In the
Federal Register when such funds are appropriated.

ESTABLIBHMENT OF TUNDS

Szc. 5(a) There is hereby established in the United States Treasury a fund
to be known as the Maine Indlan Claims Settlement Fund in. which $27,000,000
shall be deposited following the appropriation of sums authorized by Section 14
of this Act. :

{b) (1) One-half of the principal of the Settlement Fund shail be beld in trust:
by the Secretary for the benefit of the Passamaquoddy Tribe, and the other half
of the Settlement Fund shall be held In trust for the benefit of the Penobacot
Nation. Each portion of the Settlement Fund shall be administered by the Sec-
retary in accordance with reasonable terms estabiished by the Passamaquoddy
Tribe or the Penobsecot Nation. respectively, and agreed to by the Secretary:
Provided, That the Secretary may not agree to terma which provide for invest-
ment of the Settlement Fund In a manner not in accordance with Section 1 of
the Act of June 24, 1038 (52 Stat. 1037), unless the respective Tribe or Nation
first submits a specific waiver of Hability on the part of the United States for any
loss which may result from such an Investment: Provided, further, That until
such terma have been agreed upon, the Séecretary shaill fix the terms for the ‘ad-
ministration of the portion of the Settlement Fund as to which there Ia no agree-
ment.

(2) Under no circumstances shall any part of the principal of the Settlement
Fund be distributed to either the Passamaquoddy Tribe or the Penobscot Na-
tion, or to any member of either Tribe or Nation : Provided, kowever, That noth-
ing herein shall prevent the Secretary from Investing the principal of said Fund
{n accordance with paragraph (1) of this subsection.

(3) The Secretary shall make available to the I'assamaquoddy Tribe and the
Penosbacot Natlon in quarterly payments, without any deductions except as ex-
pressly provided in subsection 6(d)(2) and without ltability to or on the part
of the United States, any Income received from the investment of that portiou
of the Settlement Fund allocated to the respective Tribe or Nation, the use of
which shall be free of regulation by the Secretary. The Passamaquoddy Tribe
and the Penobscot Nation annually shall esch expend the Income from $1,000,000
of their portion of the Settlement Fund for the benefit of their respective mem-
hers who are over the age of sixty. Once peyments under this paragraph have
been made to the Tribe or Nation, the United States shall have no further trust
responsibllity to the Tribe or Nation or their members with reapect to the sums
pald, any subsequent distribution of these sums, or any property or services pur-
chased therewith,

(c) There la hereby establlshed In the United States Treasury a fund to be
known as the Maine Indlan Claims Land Acquisition Fund ln which $54,600,000
shall be deposited foliowing the appropriation of sums authorized hy Section 14
of this Act.
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(d) The principal of the Land Aciuisition Fund shall be apportioned ag follows :
(1) $000,000 to be held In trust for the Houlton Band of Mallseet [ndinns:
(2) $20.800,000 to Le held In trust for the Passamaquoddy Tribe; and
(3) $26,800,000 to be held In trust for the PPenobseot Natlon. .

The Secretary is authorized and directed to expend, at the request ot the
affected Tribe, Nation or Band, the principal and any income accruing to the
respective portions of the Land Acquisition Fund for the purpose of acquiring
land or natural resources for the Passamaquoddy Tribe, the I'enobiacot Natlon.
and the Houiton Band of Maliseet Indians nad for no othempurposes. The first
160,000 acres of land or natural resources acquired for the 'asanmaquoddy Tribe
and the first 150,000 acres acquired for the I'enobscot Nation within the aren

"~ described in the Maine Implementing Act as eligiile be fucluded within the

Passamaquoddy Indlan Territory and the 'enobacot [1illian Territory ahall bLe
held {n trust by the United States for the lLenefit of the respective Trite or
Nation. The Secretary is also authorized to take in truat for the 'nssamaquoddy
Tribe or the Penobacot Natioa any laud or natural resources acquired within the
aforesald arer by purchase, gift, or exchange by such Trihe or Natfon. Land or
natural resources acquired outside the houndarien of the aforesald nrens shall
be held in fee by the respective Trihe or Natlon, and the United States shall have
no further trust responsibility with reapect thereto. Land or natural resources
acquired within the State of Maine for the Houlton Rand of Maliseet {undians
shall be held In trust by the United States for the henefit of the Band, provided,
that no land or natural resources shail be 80 acquired for or on behalf of the
Houlton Band of Maliseet Indlans without the prior enactment of approprinte
legisiation by the State of Maine approving such ncquisition, provided further,
that the Passamaquoddy Tribe and the Penobscot Natlon shall each have a one-
half undlvided Interest In the corpus of the trust, which shall consist of any
such property or subsequently acquired exchange praperty, in the event the
Houlton Band of Mallseet Indians should terminate its Interest {n the trust.

(4) The Secretary is aathorized to, and at the request of elther party
shall, participate in negotiations between the State of Maine and the [Toulton
Band of Maliseet Indlans for the purpose of assisting in securing agreement
as to the land or patural resources to be acquired by the United States to
be held in trust for the benefit of the Houlton Band. Such agreement shall
be embodied in the legislation enacted by the State of Malne approving the
acquisition of such lands as required by sectfon 6(d) (3). The agrcement and
the legisiation shall be limited to:

(A) provisions providing restrictions against allenation or taxation
of land or natural resources held In trust for the Houlton Band no less
restrictive than those provided by this Act and the Maine Imiplemeating
Act for land or natural resources to be lhield in trust for the Passama-
quoddy Tribe or Penobscot Nation ; .

(B) provisions limiting the power of the State of Malne to condemn
such lands that are no less restrictive than the provisions of this Act
and the Maine Implementing Act that apply to the Passamaquoddy
Indian Territory and the Penobscot Indian Territory hut not within
either the Passamaquoddy Indian Reservation or the Penobscot Indian
Reservation;

(C) consistent with the trust and restricted character of the lands,
provisions satisfactory to the State and the Houlton Band conceruning:

(1) payments by the Houiton Band in lieu of payment of property
taxes on land or natural resources held in trust for the Baad, except
that the Band ahall uot be deemed to own or use any property tor
governmental purposes under the Maine Implementing Act.

(1) payments of other fces and taxes to the extent Imiposed on
the Passamaquoddy Tribe and the Penobscot Natlon under the Matne
Implementing Act, except that the Band shall not be deemed to he
a governmental entity under the Malne Implementing Act or to have
the powers of a municlpality under the Matne Implementing Act;

(lif) securing performance of obligations of the Houlton Band
arising after the effective date of agrecement between the State and
the Band.

(D) provisious on the location of these landa. Except as set forth In
this subsection, such agreement shaill aot Include any other provisions
regarding the enforcement or application of the lawa of the State of
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accordance with terms established by the respective Trilwe or Nntion and agreed
to by the Secretary In accocdance with Sectlon 102 of the Indian Selt-Deternina-
tton and Education Assistance Act (88 Stat. 22008), or other exiating law.

(1) (1) Trust or restricted land or natural Tesources within the Pasamaquoddy
Indlan Reservation or the.Penobsacot Indian Reservation mmy he condemned for
public purposes pursuant to the Malne Implementing Act. In the event that the
compensation for the taking In in the form of substitute land to be added.to the
reservation, such land shall become a part of the reservation in nccordance with
the Msine Implementing Act and upou notification to thg Secretnry of the locn-
tion and boundaries of the substitute land. Such substitifte laud shalt have the
same trust or restricted status as the land taken. To the extent that the com-
peusalon {s in the form of inonetary proceeds, It shall be deposited and reiu-
vested as provided In paragraph (2) of this subsectio

(2) Trust land of the Passamaquoddy Tribe or the Penohscot Nation nat
within the Passamaquoddy Reservation or Penobecot Reservation may be con-
demned for public purpoges pursnant to the Maine Iraplementing Act. The pro-
ceeds from any such condemaation shall be deponited in the FLand Acquisition
Fund established by Section G(c) and shall he reinvested in acrenge within
unorganized or unincorporated areas of the State of Maine. When the proceeds
are reinvested in land whose acreage does not excced that of the Innd taken.
all the land shall be acquired {n trust. When the proceeds are !avested in land
whose acreage exceeds the acreage of the land taken, the respective Tribe or
Natlon shall designate, with the approval of the United States, and withiu 230
days of such reinvestment, that portion of the land acquired Ly the reinvest-
ment, not to exceed the area taken, which shall be acquired In trust. The land
not acquired In trust shall be held in fee by the respective Tribe or Natfon. The
Secretary shall certify, In writing, to the Secretary of State of the State of
Maine the location, boundaries, and status of the land acquired.

(3) The State of Mnaine shall have Initial jurisdiction over condemnation
proceedinga brought under this sectfon. The United States shall be a necessary
party to any such condemnation proceedings. After exhaustion of all State ad-
ministrative remedies, the United States Ls nuthorized to seek Judicial review
of all relevant matters in the courts of the United States and shall have an
absolute right of removal, at its discretion, over any actlon commenced in the
courts of the State. .

(J) When trust or restricted land or natural resources of the Passamaquoddy
Tribe, the Penobacot Nation or the Houiton Band of Maliseet Indians are con-
demned pursuant to any law of the United States other than this Act. the pro-
ceeds paid ia compensation for such condemnation shall be deposited and
reinvested In accordance with subsection (1) (2) of this section.

APPLICATION OF STATE LAWS

Sec. 6. (a) Bxcept as provided In section 8, subsection (e). all Indians. Indlau
aations, tribes or bands of Indians in the State of Maine, other than the
Passamaquoddy Tribe, the Penobscot Nation, and thelr members, and any lands
or natural resources owned by any such Indlan, Indian nation. tribe or band of
Indians and any lands or natural resources held in trust by the United State=.
or by any other person or entity, for any such Inidan, Indian nation. tribe, or
band of Indians shall be subject to the civil and criminal Juriadiction of the
State, the laws of the State, and the civil and criminal jurisdiction of the courts
of the State, to the same extent as any other person or land therein.

(b) (1) The Passamaquoddy Tribe, the Penobsacot Nation, and their members.
aud the land and natural resources owned by, or held In trust for the heneflt
of the Tribe, Nation, or their members, shall be aubject to the jurisdiction of
the State of Maine to the extent und in the manuer provided in the Maine
Implementing Act and that Act Is hereby approved, ratified, and counfirmed.

(2) Funds appropriated for the benefit of Indian people or for the administra-
tion of Indian affairs may be utilized, consistent with the purpoeea for which
they are appropriated, by the Pasramaquoddy Tribe and the Penobscot Natlon
‘t{O provide part or all of the local share as provided by the Maine Implementing

ct.

(3) Nothing in this section shall he construed to supersede any Federnl laws
or regulations governing the provision or funding of services or beneflts to any
persou or entity in the State of Maine uniess expressly provided by this Act.
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(4) Not later than October 30, 1882, the Secretary Is directed to aubmit to
the appropriate committees of the House of Represeutatives and the Senate
baring jurisdiction over Indian affairs a report on the Federal and state funding
provided the Passamaquoddy Tribe and PPenobscot Nation compared with the
respective Federal and state funding in other atatea.

(¢) The United States shall not have any criminal jurisdliction In the State
of Maine under the provisions of Sectlons 1162, 1163, 1164, 1165, 1166, 1100,
1161, 1162, 1163, and 1165 of Title 18 of the Uanited States Code. This provision
shall not be effectlve until 60 days after the publication of notlce in the Federal
Reglster as required by subsection 4(d) of this Act.

(d) (1) The Passamaquoddy Tribe, the Penobacot Nation, and the Houlton
Band of Maliseet Indlians, and all members thereof, and all other Indians, Indian
natlons, or tribes or bands of Indlans {n the State of Maine may sue and be sued
{n the courts of the State of Maine and the United States to the same exteat as
any other entity or person residing in the State of Malne mayue and be sued
in those courts; and Section 1362 of Title 28, United States Code, shali be applica-
ble to civil actions brought by the Passamaquoddy Tribe, the Penobacot Nation,
and the Houlton Band of Mallseet Indians; Provided, howevcr, That the Pasaa-
maquoddy Tribe, the Penobecot Natlon, and their officers and empioyees shail
be immune from suit to the extent provided in the Malne Implementing Act.

- (2) Notwithstandiog the provisions of Section 3477 of the Revised Statutea.
as amended, the Secretary shail honor valid final orders of a Federal, State, or
territorial court which enters moaey judgments for causes of action which arise
after the date of the enactment of this Act agaloat either the Passamaquoddy
Tribe or the Penobscot Nation by making an assignment to the judgment creditor
ot the right to receive income out of the next quarterly payment from the Settle-
ment Fund established pursuant to Section 5(a) of this Act and out of such
future quarterly payments as may be necessary until the judement is satisfied.

(e) (1) The cousent of the United States is hereby given to the State of Maine
to amend the Maine Implementing Act with respect to either the Passamaquoddy
Tribe or the Penabscot Nation: Provided, That such ammendment {s made witn
the agreement of the affected Tribe or Nation, and that such ameodment relates

to (A) the enforcement of application of civil, criminal or regulatory laws ol -

the Passamaquoddy Tribe, the Penobscot Nation, and the State within their
respective jurisdictions; (D) the allocation or determination of goveromentul

responsibility of the State aad the tribe or Nation over apecified subject matters

or specified geographical areas, or both, Including provision for concurrent juris-
diction between the State and the Tribe or Nation; or (C) the allocation of
jurisdiction between tribal courts and State courts. .

(2) Notwithstanding the _provisions of subsection’ (a) of this section, the
State of Malne and the Houiton Band of Maliseet Indfans are authorized to
execute agreements regarding the jurisdiction of the State of Maine over lands
owned by or held in trust for the benefit of the Band or lts membera.

(1) The PPansamaquoddy Tribe and the Peaobscot Nation are hereby authorized
to exercise jurisdiction, separate and distinct (rom the civil and criminal furis-
diction of the State of Maine, to the extent authorized by the Maine Implement-
Ing Act, and any subsequent ameadments thereto.

(g) The Passamaquoddy Tribe, the Penobacot Nation, and the State of Maine
shall give full faith and credit to the judicial proceedings of-each other:

(h) Bxcept as otherwise provided in this Act, the laws and regulations of the
United States which are generaily applicable to Indians, Indian natloas, or
tribes or bands of Indlans or to lands owned by or held in trust for Indians,
Indian nations, or tribes or bands of Indians shall be applicable in the State ot
Maiae, except that no law or regulation of the United States (1) which accords
or relates to a speclal status or right of or to any Indlan, Indian nation, tribe
or band of Indlans, Indiau lands, Indian reservations, Indian country, Indlan
territory or land held {a trust for Indlans, and also (2) which affects or preempts
the civil, crimial, or regulatory jurisdiction of the State of Maine, shail apply
withiin the State.

(1) As Federsally recognived Indiaa tribes, the Passamaquoddy Tribe, the
Penobecot Natlon, and the Houlton Baud of Maliseet Indians shall be eligible to
receive all of the financial benefits which the United States provides to Indlana,
Indian nations, or tribes or bands of Indians to the same extent and subject to
the same eligibility criteria generally applicable to other Indlans, Indian nations
or tribes or bands of Indiana. The Passamaquoddy Tribe, the Penobscot Natlon,

| I I I
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and the Houlton Band of Mallseet Indlans shall he treated In the saanme manner
as other Federally recognized tribes for the purposes of Federal taxation wwl
any lands which are held hy the respectlve Trihe, Nation, or Band subject to a
restriction against alienation ocr which are held in trust for the beunefit of the
respective Tribe, Natlon, or Band shall be consldered Federal Indian reservatious
for purposes of Federal taxation.

TRIBAL ORGANIZATION R

"Sro. 7. (a) The Pasmsamaquoddy Tribe, the Penobacot Nation, and the Houlton
Band of Mallseet Indlans may each ocrganize for thelr common welfare and
adopt an appcopriate instrument in writing to govern™the aflaira of the ‘Tribe,
Nation, or Band when each Is acting In its governmental capacity. Such in-
strument and any amendwnents theceto must be consistent with the terms of
this Act and the Maine Implementing Act. The Passamaquoddy Tribe, the Penob-
scot Natlon, and the Houlton Band of Maliseet Indiang shall each tile with the
Secretary a copy of its organic governing document and any amendment thereto.

(b) For purposes of beneflts under this Act and the recognition extended the
Houlton Band of Maliseet Indlans, no person who Is not a citizen of the United
States may be considered a member of the Houltou Band of Muliseets, except
persons who, as of the date of this Act, are earolled imembers on the Band's
existing membersbip roil, and direct lineal descendaats of such members. Mem-
bership in the Band shall be subject to such further quailficatlions as niay be
provided by the Band in Its organic governing document oc amendments thereto
subject to the approval of the Secretary. . .

IMPLEMENTATION OF THE INDIAN ONILD WELFARE ACT

Seo. 8. (a) The Passamaquoddy Tribe or the Penobscot Nation may assume ex-
clusive jurisdiction over Indian child custody proceedings pursuant to the Indian
Clild Welfare Act of 1978 (U2 Stat. 3080). Before the rewpective Tribe ar Natlon -
may assume such jarisdiction over Indian chlld custady proceedings, the respec-
tive Tribe or Natlon shall present to the Secretary for approval a petition to
assume such jurisdiction and the Secretary shall approve that petitlon in the
manner prescribed by Sections 108(a)—(c) of sald Act. . L

{b) Any petition to assume jurisdiction over Indian chlid custody proceed-
foge by the Passamaquoddy Tribe or the I"enobscot Natlon shall be considered
and determined by the Secretary In accordance with Sectioas 108(b) and (c) of
the Act. -

(c) Assumption of jurisdiction under this section shall not affect any actioa
or proceeding over which a court has already assumed jurisdiction.

(d) For the purposes of this section, the IPassamaquoddy Indian Reservation
and the Penobacot Indlan Reservation are “reservations” within Section 4(10)
of the Act.

(e) For the purpoees of this section, the Houlton Band of Maliseet Indians
in an “Indlan tribe” within Section 4(8) of the Act, provided, that nothing In
this subsectlon shall alter or effect the jurisdiction of the State of Maine over
child welfare matters as provided In subsection G(e) (2) of this Act.

(f) Until the Passamaquoddy Tribe or the Penobscot National has assumed
exclusive jurisdiction over the Indian child custody proceedings pursuant to
this section, the State of Malne shall have exclusive jurisdiction over Indiau
child custody proceedings of that Tribe or Nation.

EFFECT OF PAYMENTS TO PASSAMAQUODDY TRIBE, PENOBRCOT NATION, AND
HOULTON BANRD OF MALISEET INDIANS

Sr0. 9. (a) No payments to be made for the henefit of the Passamaquoddy Tribe,
the Penobacot Nation, or the Houlton Band of Mallseet [udinns pursuant to the
terms of this Act shail be considered by any agency or department of the Tinited
States (n determining or computing the eligibility of the State of Matne for pac-
tictpation in any financial ald program of the United States.

(b) The eligibility for or receipt of payments (rom the State of Mnine hy the
Passamaquoddy Tribe and the Penobacot Natlon or any of their members puar-
suant to the Maine Implementing Act shall not he considered by any department
or agency of the United States In determinlng the eligibility of or computing
payments to the Passamaquoddy Tribe or the Penobscot Natlon or any of thelr
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members nnder any financial aid program of the United States: Provided, That
to the exteat that eligibllity for the benefits of such a financial aid program is
dependent upon a showing of need by the applicant, the administering agency
shall not be barred by this subsectlon from considering the actual inanclal situa-
tHion of the applicant.

(c) The availabllity of funds or distribution of funds pursuant to Section 6 of
this Act may not be considered as Income or cesources or otherwise utilized as
the basis (1) for denying any Indlan household or member thereof participation
In any Federally assisted housing program, (2) for denying or reducing the Fed-
eral financial assistance or other Federal benefits to which such household or
member would otherwise be entitled, or (3) for denying or reducing-the Federal
financial assistance or other Federal beneflts to which the Puq‘naquoddy Tribe
or Penobscot Nation would othorwise be eligible or entitled.

DEFERRAL OF OAPITAL GAINS

Sro. 10. For the purpose of subtitle A of the Internal Revenue Code of 1954,
any transfer by private owners of land purchased or otherwise acquired by the
Secretary with moneys from the Land Acquisition Fund whether in the name of
the United States or of the respective Tribe, Nation or Band shall be deemed to be
an involuntary conversion within the meaning of Section 1033 of the Internal
Revenue Code of 1864, as amended.

TRANSFER OF TRAIBAL TRUST FUNDS HELD BY THE STATEK OF MAINR

Sec. 11. All funde of either the Passamaquoddy Tribe or the Penobscot Na-
tion held in trust by the State of Maine as of the effective date of this Act
shall be traneferred to the Secretary to be held ln trust for the respective Tribe
or Nation and shall be added to the principal of the Settlement Fund allocated
to that Tribe or Nation. The receipt of said State funds by the Secretary shall
constitute a full discharge of any claim of the respective Tribe or Nation, {ts
predecessors and successors In Interest, and its members, may have against the
State of Maine, {ts officers, employees, agents, and representatives, sarising (rom
the administration or management of said State funds. Upon receipt of said
State funds, the Secretary, on behalf of the respective Tribe and Natlon, shail
execute general releases of all claims against the State of Malne, ita officers,
employees, agents, and representatives, arising from the administration or man-
agement of said State funds. -

OTHER CLAIMS DISCHARGED BY THIS ACT

Sec. 12. Except as evpressly provided herein, this Act shall constitute a gen-
eral dlecharge and release of all obligations of the State of Maine and all of
its political subdivislons, agencies, departments, and all of the offficers or em-
ployees thereof arising from any treaty or agreement with, or on behalf of
Indian, any Indlan natfon, or tribe or band'of Indlans or the United States
a8 truostee therefor, Including those actions now pending In the United States
District Court for the Diatrict of Maine captioned United States of America v.
State of Maine (Clvil Action Noa, 1966-ND and IDGO-ND). '

LIMITATION oF AOI'!ONG L

‘Sec. 18 Except as provided in this Act, no provision of this Act shall be
construed to constitute a jurisdictional act, to coanfer jurisdiction to sue, or
to grant implled consent to any Iandian, Indian nation, or tribe or band of In-
dians to sue the United States or any of ita officers with respect to the ciaims
extinguished by the operation of this Act. e

e

AUTHORIEATION

Sec. 14. There Is hereby authorized to be appropriated $81,600,000 for the
flacal year heginning October 1, 1080 for transfer to the Funds established by
Section 0 of this Act.

INSEPARABILITY

Skc. 16. In the event that any provinion of Section 4 of this Act is held In-
valid, it is the Intent of Congr~ss that the entire Act be lnvalidated. In the
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event that any other section or proviston of this Act Is held Invagdld, it is the In-
tent of Congress that the remaining sectious of this Act shall cbntinue In full
force and effect.

CONSTRUOTION

Sec. 16. (a) In the event a conlict of interpretation Letween the provisions
of the Malne Implementing Act and this Act should emerge, the provisions of
thls Act shall govern.

(b) 'The provisions of any Federal law enacted nfter the date of enact-
ment of this Act for the beneflt of Indinug, Indlan natlons, or tribes or bunds
of Indliaus, which would materially affect or preempt the application of the laws
of the State of Malne, including application of the Inws of the Stale te lands
owned by or held in trust for Indians, or Indlan Natlons, tribes, or hands of
Indians, as provided in thls Act and the Malne Jmplementing Act, shall not
apply within the State of Maine, unless such provision of such subsequenliy
enacted Federrl law Is specifically made applicable within the S{ate of Maine.

Pureose

The purpose of S. 2829 is to provide Congressional ratification and
implementation of a scttlément of land claim which have been raised
by three Maine Indian Tribes, the Passamaquoddy Tribe, the Penob-
scot Nation, and the Houlton Band of Malisect Indians to as much as
two-thirds of the lands comprising the State of Maine and on which
more than 250,000 private citizens now reside. The settlement embodied
in this Act was negotiated by the three Main Tribes, the State of
Maine, and those private landowners who are willing to transfer por-
tions of their holdings to fulfill its purposes. :

HistorrcaL BACEGROUND

The Passamaquoddy Tribe, the Penobscot Nation, and the Houlton
Band of Maliseet Indians were first contacted in the area which is the
State of Maine and the Province of New Brunswick by the earliest
explorers of the North American continent. . '

All three tribes are riverine in their land-ownership orientation. The
aboriginal territory of the Penobscot Nation is centered on the Penob-
scot River. The aboriginal territory of the Passamaquoddy Tribe is
centered on the Seint Croix River and the sinaller river systems to
the west. The aboriginal territory of the Houlton Band of Maliseet
Indians is centered on the Saint John River.

‘When the Revolutionary War broke out, General George Washing-
ton requested the assistance of these tribes and, on June 23, 1777,
Colonel John Allan, of the Massachusetts militia who was the director
of the federal government’s Eastern Indian Department, negotiated
a treaty with these Indians, pursuant to which the Indians were to
assist in the Revolutionary War in return for protection of their lands
by the United States and provision of supplics in times of need. This
treaty was never ratified by the United States, although Allan’s jour-
nals indicate that the Indians played a crucial role in the Revolution-
ary War. - R :

Despito requests from the Maine Indians, the federal government
did not protect the tribes following the Revolutionary War. In 1794,
the Passamaquoddy Tribe cntered into an agreement with the Com-
monwealth of Massachusetts (which then had jurisdiction over all of
what is now Maine), in which the tribe relinquished all but 23,000
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acres of its aboriginal territory. Subsequent sales and leasesspy tho -

State of Maine further reduced this territory to approximately 17,000
acres. The Penobscot Nation lost the bulk of its aboriginal territory
in treaties consummated in 1796 and 1818. A sale to the State of
Maine in 1833 resulted in the loss of four townships by the Penobscot
Nation. _
' History or LiTicaTion

The validity of these agreements with the Tribes was not seriously
questioned until, in 1972, the Governors of the Passamaquoddy Tribe
asked tho United States to bring suit on bohalf of their Tribe on the

ound that its agreement with Massachusetts wns invalid because
it had nover been approved by the federal government as required
by the Nonintercourse Act. :

‘The Nonintercourse Act—which is also known as the Trade and
Intercourse Act—was first enacted by the newly-formed Congress of
tho United States in 1790 and was subsequently re-enacted five times.
It consisted of many provisions regulating a wide spectrum of activi-
ties between American Indians and Indian Tribes and the non-Indian
citizens of the United States. Salient among those provisions was a
section which prohibited the transfer of any lands from Indians or
Indian tribes without the approval of the United States. As reenacted
in 1793, this section read, in pertinent part:

* * * 10 purchase or grant of lands, or'eny title or claim
thereto, from any Indians or nation or tribe of Indians, with-
in the bounds of the United States, shall be of any validity in
law or equity, unless the same be made by a treaty or conven-
tion entered into pursuant to the constitution * * *.

A fine of up to ono thousand dollars and imprisonment for up to one
year were provided for violation of this section, All the subsequent
reenactments of the Nonintercourse Act included this section in one
form or another. In 1834, it was enncted in its present form and is
currently codified at Title 25, section 177 of the United States Code.
The importance of this provision to federal Indian policy is critical
and it has been described as “the linchpin of federal Indian law.”
The tribe’s request was denied by the United States on grounds that
the Nonintercourse Act does not apply to nonrecognized tribes and on
the grounds that there wus, thus, no trust relationship between the
United States and the Maine Tribes. The Passamaquoddy Tribe then
brought » declamtory judgment action against the Secretary of the
Interior and the United States Attorney General. In 1972, the tribes
won an order forcing the United States to file a protective action on
its- behalf. In 1975, the United States District Court for the District
of Maine held that the Indian Nonintercourse Act applies to all tribes,
including those.which are not federally-recognized, and that. the Act
crentes o trust relationship between the United States and all such
tribes. Later that year, the United States Court of Appeals for the
First Circuit unanimously reaffirmed the Passamaquoddy decision,
holding that the trust relationship created by the Act includes, at
minimum, an obligation to investigete and take such action as may
be warranted under the circumstances when an alleged violation of
the' Nonintercourse Act is brought to the government’s attention.
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The issues raised in the Passamaquoddy caso were resfirmed in Lwo
subsc(?uent, decisions involving Maine Indians: Bottomly v. Passama-
quoddy Tribe, 599 F. 2d 1061 (st Cir. 1979) (holding that Maine
T ribes aro entitled to protection under the federal Indian common Jaw
doctrines) and State of Maine v. Dana, 404 A. 2d 551 (Moe. 1979), cert.
denied 100 F. Ct. 1064 (Feb. 1980) (holding that resorvation land of

dependent Maine Indian Tribos constitutes Indian country as that
term is used in federal law).

History oF SeTTLEMENT Discussions

The set,tler_nent process began in March of 1977 when President
Carter appointed retired Georgia Supremo Court Justice W illimn
Gunter to study the case. A fter substantial study of the merits of the
claims and the defenses to them, Justice Gunter recommended hat the
caso be settled. The YWhite House acted on this suggestion by appoint-
Ing a three-person work grou P to develop a settlement plan which con-
sisted of Eliot Cutler, Associnte Director of the Office of Management
and Budget for Energy, Natural Resources and Science; Leo Krulitz,
Solicitor of the Department of the Interior; and A. Stephens Clay,
Judge Gunter’s law partner. Negotiations between this work group
and the tribes produced an agreement between the tribes and the ad-
ministration, which was announced in February, 1978. An agreement
between the administration and officials of the Stato of Muaine was au-
nounced in November, 1978. But it was not until March, 1980, that an
agreement supported by all parties was announced.

Following its March announcement, the current agreoment was ap-
proved by the Passamaquoddy Tribe, the Penobscot Nation and the
Houlton Band of Maliseet Indians. The agrecment was then ndopted
by the Maine legislature and signed into Iaw by the Maine Govornor
Joseph Brennean, on April 2, 1980. The proposal was introduced in
Congress on June 13, 1980, by Senator Williain Cohen and Senator
George Mitohell of Maine.

NEeD

After the Court of Appeals affirmed the District Court decision
the Justice Department undertook an analysis of tho Tribes’ claim.
In a memorandum written in 1977, the Department described the caso
23 “potentislly the most complex litigation ever brought. in the Fed-
eral courts with social costs and economic impacts without precedent
and incredible litigation costs to all partics.” This conclusion was
based on the size of claim, the number of persons living within the
disputed area, and the native of the legal issues involved. For, the
Tribes claim up to 12.5 million acres, or G0 percent of the State
of Maine and, in the nearly two hundred years that had intervened
between the time the first agreement was reached and tho present day,
more than 350,000 people had moved onto the now disputed land.

If the case were to be litigated, it would involve & host of novel
issues and, given the magnitude of the claim each side would be certain
to appeal each ruling of the court. Morcover, the court would bo re-
quired to decide questions of fact concerning evonts which hegan bofgm
this country was founded. Estimates of the time it would take to liti-
gate such a case rango from five to more than fiftecn years. Tn the
meantime, according to testimony offered to this Committce, titles to
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land in tho entire claim area would bo clouded, the sale of municipal
bonds wowld become difficult if not impossible, and: property would
be difficult to alionate. Although the State of Meine estimatessjts
chances of succeeding, if the case, were to be litigatei, at 60 per cent,
all tho parties agree that such a victory would be pyrrhic. In July of
this year, Secretary of the Intorior Cecil Andrus, n testimony before
this Committee, described this legislution as ‘“‘critical” and urged its
passage.
SeeciaL Issurs

Testimony before the Committes and written materials submitted
for the record reveal the following concerns about the settlement em-
bodied in S. 2829 and the Maine Implementing Act, all of which the
Commiitee believes to be unfounded : R

L That the settlement will terminate the three Maine Tribes—In
July 1, 1980, testimony, Interior Secretary Ceéil Andrus stated that the

setlement does not terminate the three Tribes in Maine. The Commit-

teo agrees with the Secretary. Numerous provisions of S. 2829 and the
Maine Implementing Act make reférence to the Maine Tribe as tribes,
and Sec. 6(h) specifically provides - :

That as Federally recognized Indian tribes the Passama- -
quoddy Tribe, the Penobscot Nation and the Houlton Band of
Maliseet Indians shall be eligible to receive all of the financial
benefits which the United: States provides to Indians, Indian
nations or tribes or bands of Indians, to same extent and sub-
ject to the same eligibility criteria as are ‘generally applicable
to other Indians, Indian nations or tribes or bands of Indians.

2. That the settlement amounts to a “destruction” of the sovereign
rights and jurisdiction of the Passamaquoddy Tribe and the Penobscot
Nation—Until recently, the Maine Tribes were considered by the
State of Maine, the United States, and by the Maine courts, to have no
inherent sovereignty. Prior to the settlement, the State passed laws

roverning the internal affairs of the Passamaquoddy Tribé and the

enobscot Nation, and claimed the power to change these laws oreven |

terminate these tribes. In 1979, however, it was held in Bottomly v.
Passamaquoddy Tribe, 599 F.2d 1081 (1st Cir. 1979), that the Maine
Tribes still possess inherent sovereignty to the same extent as other
tribes in the United States. The Maine Supreme Judicial Court re-
versed its earlier decisions and edopted the same view in State v. Dana,
404 A.2d 551 (Me. 1979), cert. denied, 100 S.Ct. 1084 (Feb. 19, 1980).
While the scttlement represents a compromise in which state authority
is extended over Indisn territory to tge extent provided in the Maine
Implementing Act, in keeping with these decisions the settlement pro-
vides that henceforth the tribes will be free from state interference in
tho exercise of their internal affairs. Thus, rather than destroying the
sovereignty of the tribes, by recognizing their power to control their
internal affairs and by withdrawing the power which Maine previously
claimed to interfere in such matters,-the settlement strengthens the
sovereignty of the Maine Tribes. C |

- The'settlement also protects the sovereignty of the Passamaquoddy
Tribe and the Penobscot Nation in other ways. For example, Sees.
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6206(1) and 6214, and 4733 of the Maine Implmn?mt.ing Act provide

that theso Tribes, as Indian tribes under the [Tnited States Constitu-

tion, may exclude non-Indians from tribal «lc.cision-mnking processes

even though non-Tndians live within the jurisdiction of the tribes.

Other examples of expressly retained sovereign activities include the

hunting and fishing provisions discussed in paragraph 7 below, and

“the provisions contained in ‘Title 30, Sec. 6209 as established by the
Maine Implementing Act and Sec. ¢ in S. 2829 which provide for the

continuation and/or establishment of tribal courts by the the Pnssa-

miaquoddy Tribe and the Penobscot Nation with powers similar to

thoso exercised by Indian courts in ofher parts of the country. Finally,

Sec. 7(a) of S. 9829 provides that all three Tribes may organize for

their common welfare and adopt an appropriate instrument to govern
its affairs when acting in a governmenta] capacity. In addition, the

Maino Implementing Act grants to the Passamaquoddy Tribe and
Penobscot Nation the state constitutional status of municipalities un-
der Maine law. In view of the “homerule” powers of municipalities in
Maine, this also constitutes « significant grant of power to the Tiibes,
3. The settlement provides none of the protections that is afforded

1

other tribes.—One of the most important. federnl protections is the =

restriction against alienation of Indian lands without federal consent.
Sections 5(d) (4) and 5(g) (2) and (3) of S. 2829 specifically provides
for such a restriction and, as was made clear during the hearings, this
provision is comparable to the Tndian Non-Intercon rse Act, 25 U.S.C.
§ 177. Sections 6 and 8 of S. 2829 also specifically continno Lhe applica-
bility of the Indian Bill of Rights.of the 1963 Civil Rights Act, the
Indian Child Welfare Act, and all other federal Indian statutes to the

4. Individual Indian property qnd claims by Indians who hold ind;i-

- vidual use assignments w3l be taken in the settlement.—The settlement

envisions four categories of Indian land in Maine: individually-as-
signed existing reservation land, existing reservation land held in
common, newly-acquired tribal land within “Yndjan territory,” and
newly-acquired tribal land outside “Indian territory.” Only newly-
acquired land within Indian territory and newly-acquired tribal land
to be held in trust for the ¥oulton Band of Malisect Indians will be
taken in trust by the United States, Existing land within the reserva-
tions, whether held by individuals pursuant to a usc assigninent or in
comomn by the Tribe as a whole, will not be taken by tho United States
in trust: These lands will simply be subiect to a federal restriction
agninst alienation which will prevent their loss or teansfer to a non-
tribal member. Sec. 5(£)(2) (C) of S. 2829 provides that the Depart-
ment of the Interior will have no role in transfers of individual tribal
Droperty from one tribal member to another, and Sec. 18 of the Maine
Imqlementiqq Act, ends the power of the Maine Commissioner of

dian land owners or individual Indian assignment owners. Section
4 of S. 2829 and Title 30, Sec. 6213 as established by the Maine Tm-
plementing Act specifically protect clpims which individual Indinns
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£ action arising after Docember 1, 1873. For these

have for causes O !
ght by individual Indisns will nothbe

reasons, trespass actions brou

atfected.
5. The Settlement will subject tribal lands to property tazation.—

Sec. 6208 of the Maine Implementing Act specifically prohibits the
imposition of such o tax. The confusion over this issue npporently
comes from two provisions of tho settlement: Title 30, Sec. 6208(2)
, 88 established by the Maine Iinplementing Act, which provides for
ayments in licu of taxes on lands within 1ndian Territory, and Sec.
6(h) of S. 2829 which provides that lands held in trust for the
Passamaquoddy Tribe or the Penobscot Nation or subject to a restric-
tion against allenation, shall be considered “TFedersl Indian reserva-
tions for purposes of federal toxation.”
Title 30, Sec. 6208 as established by the Maine Implementing Act

does not impose any taxes on any land within Indian territory. A tax
i taking of that

is a charge aguinst property which can result mn &
property for non-payment of the tax. Section 6208 does not provide
%or such s tax, and S. 9899 forbids such a {aX. The actusl workings
of this provision are explained in detail in the Comnmittee section-
* by-section analysis of the Muine Implementing Act. which appears

in this report. That analysis explains, among other things, that these

ayments in lieu of taxes will most likely be paid with funds pro-
vided to the tribes by the federal government. ' '

Sec. 6(h) of S. 2829, which troats the Passamaquoddy and anog- -

scot Indian Territories 88 federal reservations for purposes of Ied-
oral taxes is designed to insure that activities within these Territories.
aro entitled to the same Federal - tax exemptions which apply on
reservations of other Federally- recognized tribes. The provision is
intended only to benefit the Tribes. -

8. That the provision for cminent domain takings will lead to a
id loss of [ndian land.—While Sec. 6205(3), (4), and (5) of the

rapid
Maine Implementing Act ond Sec.'5 (h) and (1) of S. 2829 provide

a mechanism for takings for public uses, these provisions jmpose pre-
conditions on such takings which are more stringent than any other
Jnown to the Committee. Bofore a taking could ever bo effectuated
within the reservetions, an entity proposing such o teking must
demonstrate that there is no re
taking. No teking, whether within or without the reservation, can
lead to a diminution of Indian lands, and any taken land must
replaced. The settlement provides machinery for adding such sub-
stitute lands to the reservetion or Indian territory from which they
are taken. .
7. Subsistence hunting and fishing rights will be lost since they will
be controlled by the State of Maine under the Settlement—Prior to
the settlement, Maine law recognized the Passamaquoddy Tribe's and
the Penobscot Nation’s right to control Indian subsistence hunting and
fishing within their reservations, but the State of Mnine claimed the
right to alter or terminate these rights at any time. Under Title 30,
Sec. 6207 as established by the Maine Implementing Act, the Passama-

quoddy Tribe and the Penobscot Nation have the permanent right to
tions, but

. in the

control hunting and fishing not only within their reserva
insofar as hunting and fishing in certain ponds is concern
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.
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newly-acquired Indian territory as well. The po“?Br of the State of
- Maine to alter such rights without the consent of the affected tribe or
nation is ended by Sec. 6(o) (1) of S. 2829. Tho State has only o
residual right to prevent the two tribes from exercising their hunting
and fishing rights in a manner which has » substantinlly adverse offect
on stocks in or on adjacent Jands or waters. This residual power is not
unlike that which other states have been found to have in connection
with federal Indian treaty hunting and fishing rights. The Committee
notes that because of the burden of proof and evidence requirements in
Title 30, Sec. 6207(6) as established by the Maine Implementing Act.
the State will only be able to make use of this residual power whare it

can be demonstrated by substantial that the tribal hunting and fishing’

~ practices will or are Iikely to adversely affect wildlife stock outside
tribal land. ' : _

8. The lands and trust funds provided in the Settlement will not
benefit the Indians because of the lack of adequate controls.—In testi-
mony before the Committee, one of the Indian opponents to the bill
stated his belief that the Indians would receive no benefits from the
trust fund established under the settlement, and that all income would
be used by the Secretary of the Interior. This fear is unfounded. Sec-
tion 6(b) of S. 2829 requires the Secretary to mnke all trust fund

* income available to the respective Tribe and Nation quarterly, and

provides that he may make no deduction for the United States’ ex-.
pense in the administration of the fund.:

Fears that tho Tribes will not have adequate control over the man-
egement of the trust funds are equally unfounded. The legislation
specifically provides that the funds shall be managed in accordance
with terms put forth by the Tribes. As is explained elsewhere in this
report, the Secretary must agree to reasonable terms put forth by the
tribes, and through the Administrative Procedu re Act, the Tribes may
obtain judicial review of any refusal by the Secretary to ngree to rea-
sonable terms. While the United States will not be linble for losses
which result from investments that the Tribes request which are out-
side the scope of the Department of the Interior’s existing authority,
such investments cannot be made except at the request of the Tribe or
Nation which seeks such an investment. -

9. The Scttlement will lead to acculturation of the Maine Indians.—
Nothing in the settlement provides for acculturation, nor is it the
intent of Congress to disturb the cultural integrity of the Indian peo-
ple of Maine. To the contrary, the Scttlement offers protections agninst
this result being imposed by outside entities by providing for tribal
governments which are separate and apart from the towns and cities
of the State of Maine and which control all such internal matters. The
Settlement also clearly establishes that the Tribes in Maine will con-
tinue to be eligible for all federal Indian cultural programs.

SuMaary or Magor Provisions

S. 2829 provides congressional implementation and ratification of
the terms of the settlement negotisted among the parties; that is, the
Passamaquoddy Tribe, the Penobscot Nation. the Houlton Band of
Maliseet Indians, the State of Maine, the private owners of large tracts
of land, and the United States.
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Section 4 of the bill provides for the extinguishment of the land
claims of the Passamaquoddy Tribe, the Penobscot Nntionz and the
Houlton Band of Maliseet Indians in the State of Maine, 1nclyding
damage claims associated with these land claims, upon appropriation
of $381.5 million to implement the provisions of Section 5 of this Act.

Section 5 provides that the United States-will cstablish a Maine In-
dian Claims Settlement Fund into which will be deposited $27 mililion
which the bill authorizes to be appropriated : $13,500,000 of this fund
will be held for the benefit of the Passamaquoddy Tribe, and $13,-
500,000 of this fund would be held for the Penobscot Nation. The fund
would bo administered in accordance with reasonable terms put forth
by the respective Tribe or Nation and agreed to by the Sccretary of
the Interior. _— )

The scttlement also provides that the Passamaquoddy Tribe and
the Penobscot Nation will retain as reservations those lands and nat-
ural resources which were reserved to them in their treaties with
Massachusetts and not subsequently transferred by them. The United
States also & in its Memorandum of Understanding with the
Passamaquoddy Tribe and Penobscot Nation, dated February 10,
1978, that the tribes shall be eligible to receive all federal Indian
services and benefits to the same extent. and subject to the same
oligibility criteria as other federally recogmized tribes. The Tribes’
agreement with the State of Maine includes various other guarnntees
concerning jurisdictional matters and entitlement to stato Sservices.

Tn addition, Section 5 provides that the United States will also
establish the Maine Indian Lands Acquisition Fund into. which will
be credited $54,500,000 which the bill authorizes to be appropriated.
It is expected that this amount of money will be sufficient to acquire
150,000 acres of land for the Passamaquoddy Tribe, 150,000 acres
of land for the.Penobscot Nation, and 5,000 acres of land for the
Houlton Band of Maliseet Indians all of which is now privately
held. These lands will be held by the United States in trust for the
three tribes subject to restraints on alienation except as specified in
Section 5. Acquisition of lands for the Houlton Band of Maliseet
Indians is deferred pending negotiation with the State on their
location and other matters of concern to the parties.

Section 6 governs the application of the laws of the State of Maine

to. all Indians, Indien nations, or. tribes or bands of Indians, includ-
ing the Passamaquoddy Tribe, the Penobscot Nation, and the Houlton
Band of Maliseet Indians, and any lands held by them or for their.
benefit. Subsection 6(b) adopts and ratifies the 'Lfaine Implementing
Act and subsection 6(e) provides that the State may amend the pro-
visions of that Act only with the prior consent of the Passamaquodd
Tribe and Penobscot Nation. The Maine Implementing Act sets for
the terms of agreement between the Tribe and Nation with the State
of Maine with respect to the jurisdiction of the Tribe, the Nation, and
the State and the legal status of these Tribes under Stato law. ’
Essentially, the Maine Implementing Act accords the Passama-
quoddy Tribe and Penobscot Nation the status of municipaslities
under State law; it provides for the application of State law to per-
gons .and property within the. Penobscot Indian Territory and the
Pussamaquoddy Indian Territory; it provides for the Tribes to
make payments in lieu of taxes on real and personal property within
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the Indian territory; it provides that the Tribe and Nation will adopt
cortain laws of the State as their own but the indopondent logi status
of the Tribes under Federal law is recognized; it establishes the
authority of the Tribe and Nation to enact ordinances applicable to
all persons within the Tndian territory; it provides that the State
shall enforce tribal ordinances as to offenses Ly non-members or of-
fenses :{ members committed within either reservation where the

otential penalty exceeds imprisonment for six months or a fine of

500.00; it reserves to the Tribe or Nation exclusive authority over
internal tribal matters, jurisdiction over minor offenses and juvenile
offenses committed by members within oither reservation, and
resorves to the Tribes small claims civil urisdiction and matters of
domestic . relations including support and child welfare involving
their own members.

To facilitate implementation of the Maine Act, subsection 6(d) pro-
vides that the Passamaquoddy Tribe, Penobscot Nation, and the Floul-
ton Band of Maliseet Indians, and their members may, subject to the
limitation on internal affairs contained in Sec. 6206(1) of the Maine
Implementing Act, sue and be sued in State and Federal courts to the
same extent as any other person or entity, provided that principles of
immunity applicsble to municipalities 1n tho State of Maine are
equally applicable to the Tribe and the Nation and their offices when
acting in their governmental capacities. Since the trust and restricted
lands and trust fund of the Tribe and Nation will be exempt from levy
or attachment or from slienation, provision is made for payment by
the Secretary of income from the Trust Settlement Fund in satisfac-
tion of valid, final orders of the courts. The trust and restricted lands
of the Band will also, when acquired, be exempt from levy or attach-
ment or from alienation. Subsection 5(d) (4) provides that the State
and the Band shall enter negotiations following the enactment of this
Act to seek & method by which the Band may satisfy obligations which
it may incur. __ .

Subsection 6(h) provides that the general laws of the United States
which are applicable to Indians because of their status as Indians are
applicable to the Passamaquoddy Tribe, the Penobscot Nation, and the

oulton Band of Maliseet Indians, except that no such law which af-
fects or preempts the civil, criminal, or regulatory jurisdiction of the
State of Maine shall be application within the State. The Tribe, Na-
tion, and Band are specifically recognized as eligible to receive bene-
fits provided by the United States to Indians because of their status as
Indians. . » .

Section 7 authorizes but does not compel the Passamaquoddy Tribe,
the Penobscot Nation, and the Houlton Band of Maliseets to adopt
organizational documents and file same with the Secretary.

Section 8 provides for the implementation of the Indian Child Wel- .

fare Act of 1978 by the Tribes.

Section 9 provides that payments made to the Tribe, Nation, or
Band under this Act shall not be considered by Federal agencies in
determining or computing’ the eligibility of the State of Maine for
pariticipation in Federal financial aid programs. It further provides
that tribal eligibility for receipt of payments from the State of Maine
chall not be considered by Federsl agencies in determining eligibility
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-

of the Tribes or their members to participate in Federal pmg?x‘xms ex-
cept that where eligibility for benefits is Sependant upon a showing of
need the Federal agency receiving the application will not be barred
from considering the actuu! financial situstion of the applicant.
Finally, tho uvnﬁabi]ity of funds or distribution of funds from the
Settlement Fund established under Section 5 of this Act shall not be
considered as income or resources for purposes of denying or reducing
Federal financial assistance or other Federal benefits to which the
Passamquoddy Tribe or Penobscot Nation or their members would
otherwise be entitled. '

Section 10 provides for a deferral of capital gains for private prop-
erty owners transferring lands to the United States under this Act by
providing that such transfers of land shall be deemed involuntary
conversions within the meaning of Section 1033 of the Internal Reve-
nue Code of 1954, as amended.

Section 11 provides for the transfer of tribal trust funds from the
State of Mrine to the Secretary of the Interior. _

Section 12 provides for the general discharge of the State of Maine
from existing or further claims. - '

Section 13 provides that this Act shall not be construed as conferring
jurisdiction uﬁon any Indian, Indian nation, or tribe or band of In-
dians, to sue the United States except as provided in this Act.

Section 1} authorizes the appropriation of $81.5 million to imple-
ment the provisions of Section 5. - . '

Section 16 provides that if the extinguishment provisions of Section
4 are held invalid, then the entire Act shall be invalidated. _

Section 16 provides that in the event of a conflict between this Act
and the Maine Implementing Act, this Act shall govern. It also pro-
vides that federal statutes enacted subsequent to this Act which are
designed for the benefit of Indians or Indian tribes and which mate-
rially affect or preempt the laws of the State of Maine, including the
Maine Implementing Act, shall not apply within the State unless they
are specifically made applicable to the State.

LEeGisLATIVBE HISTORY ' .

S. 2829 was introduced on June 18, 1980 by Senators Cohen and
Mitchell and was referred to the Select Committee on Indian Affairs.
The Committee held hearings on July 1 and 2 at which the Depart-
ment of the Interior, the affected triges and other interested parties’
testified. A companion bill, HLR. 7919 was introduced in the House and
tho House Interior and Insular Affairs Committee held hearings on
August 25, 1980.

CordTTEE RECOMMENDATIONS AND TAnurATIONS OF VOTES

The Select Committee on Indian Affairs, in open business session
on September 16, 1980, with a quorum present, recommends by unani-
mous vote that the Senate poss S. 2829, as amended.

CoMMITTEE AMENDMENTS

The Committee recommends an amendment in the nature of n
substitute.

(]
d

3
!

. i } . ,
. ' . | . . . .

‘q(!
(:I:x
AS’C('
A
Trii
hav,
land
thre
tion
of t.
righ
of M
Si
may
long
Y
\was
bodi
Sh
the :
1820
to
of N
tribs
Secnt
Se
Sett
S’I.
this
tain
thos:
righ: -

S
be ir
sour:
- S

~ tory

tion:
Mri:
with
15010
scaot
Innd.
“Ter
IS".

com; -
cums
orn
arot




Fedoral programs ex-
ant upon & showing of
ion will not be barred
on of the applicant.
on of funds from the
£ this Act shall not be
{ denying or reducing
benefits to which the
their members would

ains for private prop-
ates under this Act by
¢ deemed involuntary

of the Internal Reve-

| trust funds from the
+of the State of Maine

onstrued as conferring
ir tribe or band of In-
ded in this Act.

$81.5 million to imple-

t provisions of Section
nvalidated. .
% nffict between this Act
ull govern. It also pro-
to this Act which are
iribes and which mate-
f Maine, including the
n the State unless they

nators Cohen and
.{teseeon Indian Affairs.
t at which the Depart-
ther intorested parties
duced in the House and
iittee held hearings on

LATIONS OF VOTES

5 gession
1 open business o
recoinmends by unani

1ded.

it in the naturef'.of.___a:.' _

Cdes

21

SECTION-Y-SEeTI0N ANaLysrs
Section 1. Short Title A Y

Sec. 1. provides that the Act may be cited as the “Maine Tndjan
Claims Settlement Act of 1980,

Section 2. Congressional I indings and Declaration of Policy

See. 2(a) (1) describes the basis of the claim the Passama
Tribe, Penobscot Nation, and the Houlton Band of Malisect Indinns
have raised agninst the State of Mnine and private landowners owning
land in certain areas of the State of Maine, Subsections 2(n)(3)
through ( 6) find that the Pnssmnaquoddy Tribe, the Penobscot Na.
tion, and the Houlton Band of Malisect Indians are the sole SlCeessors
of those aboriginal entities that once exercised or claimed aborigingl
rights of use nnd occnpancy over certain lands located in the tate
of Maine.

Subsection 2(a)(?) finds that other tribes, nations, or bands which
may once have held aboriginal title within the State of Maine have
long ago abandoned their holdings.

Subsection 2(a) (8) refers to the Maine Implementing Act which
\vas passed by the Maine State Legislature on April 3, 1980, and em-

ies various jurisdictional agreements hetween the partics.

Subsection. 2(a) (9) funkes findings with respect to contributions
the State of Maine has made to the welfare of the three Tribes since

1820. According to recent court decisions, Maine was never required
to make these contributions and, in Ii

e th T ht of these decisions. the State
of Maine is not being required to malke further divect financial con-
tributious to this settlement.

Section 3. Definitions

Section 3 containg definitions of terms used throughout the Claims
Settlement Act. Of particular importance among these definitions are:
Subsections (1), (8), and (1) define the Tribes participating in
this settlement. They state that the Tribes are now represented by cer-
tain governing bodies and that they are the successors in interest to
those aboriginal entities which once exercised or claimed aboriginal
rights of use and gceipancy over certain arens of the State of Maine.
Subscction (2) defines “Iand or natural resonrces.” This term is to
be interpreted consistent with the term “Iand and other natural re-
sources” in the Maine Im lementing Act.
~Subsections (7) and &) define the terins Penobscot Indian Terri-
tory and Pnssamuquoddy Indian Territory by reference to the defini-

quaddy

scot Nation respectively. Upon their selection and acquisition, such
land, together with the Tribes’ existing reservations, will become the
“Territory” of the respective Tribe or Nation,

Subaectg'on (14) defines the word “transfer,” It is intended to have a

arother person or group of persons.
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Section ). Approval of Prior Transfers and Emtinguishment of In-
dian T'itle and Clavns of the Passamaquoddy Tribe, the PPnobscot
Nation, the Houlton Band of Maliscet Indians, and any other
Indians, or Tribe or Band. pf Indians within the State of Maine

Section 4 consists of four subsections. .

Subsection 4(a) (1) provides Congressional approval and ratifica-
tion of all prior transiers of land or natural resources located any-
where in tho United States by or on behalf of the Passamaquoddy
‘Tribe, Penobscot Nation, or Houlton Band of Maliscet Indians, and
of all prior transfers of land or natural resources located in Maine by
or om behalf of any other Indian, Indian nation, or tribe or band of
Indians, and specifies that all such transfers, including transfers made
pursusnt to any treaty, compact, or statute of any state shall be
deemed to have been made in'accordance with all laws of the United
States, including specifically the Trade and Intercourse Act. Such
approval of these prior conveyances‘will remove the cloud of Indian
claims against all present-day landowners in Maine who trace their
titles back to the transfer being approved. It is the opinion of the
Department of the Interior this language, taken together with tho
Innguage contained in subsections 4 éb) and (c), will effectively and
completely extinguish the Maine Indian land claims and all related
tribal claims that may have arisen prior to the date of enactment of
the legislation. The proviso to subsection 4(a) (1) ensures that the
personal claims of individual Indians (other than Federal common
law fraud claims) that ave based on laws of géneral applicability that
protect non-Indians as well as Indians are not nffected by the lan-
guago of subsection 4(a) (1). Thus, any claim by anindividual Indian
that might be asserted by o non-Indinn under genernlly applicable
Federal or state law is not intended to be extinguished and ma{ be
brought under the same conditions and limitations as would apply if
a non-Indian brought a similar claim. o

Subsection 4(a)(2) bars the United States from asserting any
‘claims based on the transfer of land or natural resources by treaty,
compact, or in any other manner which may have occurred in violation
of laws of the Stats of Maine. ' : '

Subsection 4(a)(3) bars the United States from ass¢iting any in-

dividual claims arising from violation of State law prior to Decem-
ber 1, 1873. . '
Subsection 4(b) makes clear that the approval of transfers of land
or natural resources eflected by subsection 4(2) (1) effects an extin-
uishment of any aboriginal title that may have existed or may have
geon claimed with respect to such land or natural resources.

Subsection 4(c) extinguishes all claims for damages by the Mairne

Tribes or their members arising from the allegedly illegal use and oc-
cupancy of the land since the transfers were offected. .

Subsection 4(d) provides that the extinguishing and barring pro-
visions shall take effect immediately upon the appropriation of the
funds necessary to implement Section 5 of the Act. It also provides
that, once the funds are credited to the Land Acquisition Fund and the
Settlement Fund, the Secretary shall publish & notice to that effect
in the Federal Register.
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Sectionb. Establishment o f Funds
Section 6 consists of 10 subscctions.
Subsection 5(a) establishes a Settlement Fund for the benefit of the
Penobscot Nation and Passamaquoddy Tribe in the nmount of $27
million, $13.5 million to be held in separate accounts for each tribe

. Tespectively.

Subscction 5(b) describes the manner in which tho Settlement Fund
shall be allocated and how it shall be managed. The principal of the
fund shall in no event bo distributed to the Passamaquoddy Tribe or
Penobscot Nation or any individunl members of those L'ribes. The
Secretary of the Interior is protected [rom unwarranted liability in
ad:;\ini)stgring the settlement trust fund in subscctions 5(b) (1)
and.(3). -

The Settlement Fund will be divided into two equal shares, one to be
held in trust by the Sccretary for the benefit of the Passamaquoddy
Tribe and the other to bo held in trust by the Secretary for the benefit
of the Penobscot Nation. The Secretary will invest and administer each
share in accordance with terms applicable to it as established by the
Passamaquoddy Tribe or the Penobscot Nation, as the case may he,
und agreed to by the Secretary. The Secrctary is obligated to agreo
to any reasonable terms for investment and administration proposed
by such Tribe or Nation. Such terms need not be the same for each. The
standard of reasonablencss as applied to the terms of investment and

administration should be determined by reference to standards by .

which endowment funds are invested and administered in the United
States in accordance with standards set forth in the Uniform Mauage-
rent of Institutional Funds Act.

It is not intended that the Secretary or the Department of the
Interior would mnecessarily make the investment decisions or carry
them out. It might be reasonable, for example, for the Passemaquoddy
Tribe or the Penobscot Nation to establish an investment committeo
and charge it with responsibility for (A) setting investinent policies;
(B) selecting one or more professional investment managers to carry
out those policies; (C) monitoring both the policies and the inanagers;
and (D) effecting changes in policies and managers from timo to time
as circumstances and experienco may warrant. The committee might
include, in addition to tribal members, representatives of the Secretary
and persons experienced in the management of endowments, including,
in particuler, the establishment of policies and the.selection of invest-
ment managers. . .

The term “income” as used in Section 5 means the return in money or
property derived from the use of the assets in the Settlement TFund,
including net appreciation, both realized and unrealized.

Subsection §(c) establishes a Land Acquisition Fund in the amount
of $54.5 miilion. . ' :

Subsection-&(d) provides that the monies in the Land Acquisition
Fund shall only be used to acquire land or natural resources for the
tribes and provides that it shall be apportioned as follows: Passama-
%uoddy Tribe, $26.8 miliion ; Penobscot Nation, $26.8 million; Houlton

and of Maliscet Indians, $900,000. The $900,000 allocated for land
acquisition for the Houlton Band of Maliseet Indians is derived from
land acquisition funds originally agreed to be provided the Passama-

-
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quoddy Tribo and Penobscot Nation. For this reason, the Fribe and

Nation are cach given o one-half undivided reversionary interest in

any trust property acquired by the United States on behalf of the -
Band, now or in future transfor acquisitions, out of these funds. The
reversionary interest shall not attach to any one pieco of land, but
rathor follows the trust. In the event the Houlton Band shall terminate
its interest in Lho trust property or the trust should terminate, then the
corpus of the trust will revert to the Passamacquoddy Tribe and the
Penobscot Nation.

Subsection 6(d) (4) has been ngreed to by the Penobscot Nation, the
Passamaquoddy Tribe, the Houlton Band of Maliseet Indians, and
tho State of Maine. The Joulton Band remains concerned, however,
about the provisions of Section 5 requiring that it reach agreement
with the State sccuring the performance of obligations, both public_
and private, that it may incur after the enactment of this Act. The basis
for Lhis concetn is thet since, at present, the Band has no assets other
than the lands which will be acquired for it under this Act, it may
prove difficult to fully satisfy the State’s concern over the satisfaction
of futurc obligations incurred by the Band and the Band's ability to
meet pryments in lieu of property taxes or other fees imposed under
State law. Thus, the Band is concerned that, if it and the State fail to
resolvo theso questions, the State may unreasonably withhold its con-
sent to the acquisition of trust land- for the Band. In that event, the
Band’s claim will have been extinguished without it having received
the compensation contemplated for it by this Act.. e

It is .the purpose. of this Act to settle all Indian land claims in
Muine fairly. The Houlton Band is impoverished, it is small in'num-
bers, it has no trust fund to look to, and it is questionable whether the

. land to be acquired for it will be utilized in an income-producing fash-
ion in the foresceable future. Immunity. from taxation, financial en-
cumbrance, or alienation without the consent of the United States is
the very cssence of the trust character. It is recognized that acquiring
land for the Band,ina location satisfactory to both the Band and the
State, and not at the same time providing, protection agninst the aliena-
tion of that Jand, would create a substantial risk that the Jand would
fall into private hands. In extinguishing the claims of the Band 2n
in appropriating the monies for the acquisition of land to compensate
the Band for its land claims within the State of Maine, it is the intent
of the Committee that this does not occur, For, should the land which
is intended to constitute satisfaction of tho Band’s legal claims come
into the possession of & third party, the intent of this Act in this rega
will have been defeated. Under no circumstances should the inability
of tha State and the Houlton Band to reach agreement on these issues
in any way result in the diminution, diminishment, or weakening 0
(hose restraints on alienation necessary to ensure that, once the land
is acquired, it will remain held for the benefit of the Houlton Band.
In some respects, of course, this requires the State to agree that lands
to be acquired for the Houlton Band will be exempt from some state
Jaws such as those laws providing for levy and sale of lands for non-
payment of taxes or satisfaction of judgments. The Cormmittee also
recognizes the legitimate interest of the State in seeking to assure
that the obligations of the Band will be met and that fees and in-lien

payments duo the State are paid.
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Congress has a continuing interest in the progress of the negotintion
of the issues which have heen described above. The Conunittee ox-
pects that both the State and the Band will worlk diligently and con-
scientiously to devise practicul arrangements to vesolve them. Conse-
quently, this Committee will monitor the negotintions to cnsnre to its

satisfaction that. the parties have met these standards, ’
Subsection 5(e) empowers the Secretary to perfect title to the laud
acquired through normal condemnation procedures provided the
owner of the lnnd has agreed upon the identity, purchase price, and
other terms of purchase, or valnation. The Secretary is lmited in his
ability to acquire Jand or natural resonrces forany Indians or Indian
Tribes in Maine to the authovities provided in this Act. This Act,
through its ratification of the Maine Implementing Act, authorizes the
Secretary to take in trust only those lands which arc authorized pur-
suant to Section 6205 of the Maine Implementing Act to become Pas-
samaquoddy Indian Territory or Penobscot Imdian Territory, and
lands to be acquired with the consent of the State of Muaine for the
IToulton Band of Maliseet Indians. These Iands include the first
150,000 acres to be acquired prior to January 1, 1983 for the Passama-
quoddy Tribe within the area designated as cligible to become Passa-
“maquoddy Indian Territory, the first 150,000 acres to be acquired prior
to January 1, 1983 acquired for the Penobscot Nation within the area
designated as eligible to- become Donobscot Indinn Territory, Iands
acquired .with the funds authorized in subsection 5(d) to be appro-
priated for the benefit of the Houlton Band of Maliseet Indinns, and

any other lands anthorized for inclusion within Passamaquoddy In- .

dian Territory or Penobscot Indian Territory pursuant to Section
6205(5) of the Maine Implementing Act. - B

The term “ostensible owner” is intended to include a party who
is in possession or who, purporting to be the owner, has granted
possession to a lessce or other party, or who-otherwise appenrs to
be the owner, as distinguished from the holder of an interest under
an alleged title defect.

Subsection §(f) would prohibit the Secretary from expending any
sums for the benefit of the Penobscot Nation, the Houlton Band of
Maliscet Indians, or the Passamaquoddy Tribe ecither from the
Settlement Fund or the Land Acquisition Fund until he determines
that the Tribes have executed appropriate documents relinquishing
all claims covered by this Act.

Subsection 5(g) (1) provides that the Non-Intercourse Act (R.S.
2116, 25 U.S.C. § 177) _shall nat apply to any Indian, Indian nation,
or tribe or band of Indians in the State of Maine, including the
Passamaquoddy Tribe, the Penobscot Nation, and the IToulton Band
of Maliseet Indians, or to any lands held by or in trust for any
Indien, or any Indian nation, tribe or band of Indians in the State
of Maine. . '

Subsection 5(g) (2) provides that all land acquired for the Passama-
quoddy Tribo or Penobscot Nation which falls within the bounds
of. their reservations or is included within the Indian Torritory of
either tribe shall bo subject to a restraint against alienation which
is comparable in character to the restrnints in R.S. 2115, 25 U.S.C.
§ 177. See discussion under Subsection 6(b) (1).
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to the IToulton Band and its members, but this shall not oust the State
from its underlying jurisdiction over child welfare matters. . .

Subsection 6‘(b)%1) provides that the Passamaquoddy T ribcf‘thc
Penobscot Nation, their members, and their lands and natural re-
sources which are held by the United States in trust for them, or which
are held by them subject to a restriction against alienation, or which
are held in fee by the Tribe or Nation or their members, shall be sub-
ject to the jurisdiction of the State to the extent and in the manner
gmvidcd in the Muine Im;})]]cment.ing Act. The jurisdiction which the

tate may exercise over the trust or restricted lands or natural re-
sources of the Tribe or Nation is linited by Subsections 5 (d) (4) and
5(g) (2) of this Act. The a[;plication of Maine law cannot jeopardize
or impair the clear title of the United States to the trust lands held on
behalf of the Tribes or obligate the United States to pay taxes or fees
except as provided in subsection 6(d) (2). Nor can it jeopardize or
impair interests of the tribes in their restricted property. Section 6208
of the Maine Implementing Act specifically exempts all real or per-
sonal property o} the Tribes within Indian Territory, including re-
stricted and trust lands of the three Maine Tribes, from taxation by
the State. .

Provision is made for payments by the two tribes in Jieu of taxes and
subsection 6(d) (2) of this Act provides & means for payment of such
in-lieu obligations from income fromn the Settlement Fund in the event
of default. Subsection 5(g) (2) of this Act specifically prohibits aliena-
tion of tribal trust or restricted lands except as provided in subsection
5(g) (8). This restriction is comparable to 25 1J.5.C. § 177 which it re-
places. Subsection 5(g) (2) specifically states that any transfer of lands
or natural resources outside the terms of this Act “shall be void ab
initio", This eflectively exempts these trust or restricted Iands from any
financial encumbrance which could cloud title and bring about forced
sales or alienation including, for example, tax or commercial liens or
attachments. Laws of the State such as adverse possession or creditors’
liens are not applicable to these trust or restricted lands or natursl
resources. . .

On the other hand, State law, including but not limited to laws
regulating land use or management, conservation and environmental
protection, are fully applicable ns provided in this Section and Sec-
tion 6204 of the Maine Implementing Act. That the tegulation of land
or natural resources may diminish or restrict maximization of income
or value is not considered a financial encumbrance and is not barred
from application under this Act. '

Subsection 6(b) (2) provides that funds appropriated for the bene-
fit of Indian pcople or for the administration of Indian aflairs may
be utilized by the Passamaquoddy Tribe and the Penobscot Nation to
match state funds where laws of the State require funds to he raised
by local or municipal governments as a condition to receiving State
financial assistance. Utilization of these funds and restrictions on the
amount of the State contribution are governed by Section G211 of
tho Meine Iinplementing Act. The inmipact of Section G211 on provi-
sion of Federal funding was the subject of intenso scrutiny by this
Committee. The exnct manner in which this section of tho state
Act will apply is set forth in this report in the section entitled
“Analysis of the Maine Implementing Act.”
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Insofar ns general Federal law is concerned, it is the intent of this
subsection of this Act that Federal funds used by the Trike or Nation
as local matching funds shall be considered as local funds for pur-

oses of any maintenance of effort requiroments imposed by Fedoral

aw or regulation. An example of such a Federal statute requiring
“maintenance of effort” is Title IV of the Indian Education Act, 20
U.S.C. § 241ee(6). :

In addition, to the extent that the State of Maine ot & political sub-
division or instrumentality of the State which seeks 2 tax, fee, or pay-
ment in lieu of taxes from a tribe, provides services to such tribe
‘which tho Federnl government would otherwise provide pursuant
to subsection 6(i), such tribe will be entitled to use Federal funds,
congistent with the purpose for which they are approptiated, to pay
all ot part of any such tax, fee, or payment in lieu of taxes. For
example, Federal {funds could be used to pu.g' the Maine Forest District
tax pursuent to which the State provides fire protection and fire sup-
pression sorvices for woodlands. To this extent, utilization of Fed-
cral funds for payment of such tax or fee should be no different
from the wse by another tribe of similar funds under the Indian
Self-Determination and Education Assistance Act (Act of Jan. 4,
1975; 88 Stat. 2203) for purposes of subcontracting such services
from a state. ' ,

Subsection 6(b) (3) is a savings clause to make clear that the pro-
visions of this Act shall not be.construed as superseding any Federal
_ statutes or regulations governing the provision or funding of services
. or benefits to any person or entity in the State of Maine except ns
oxpressly provided 1n this Aet. : :

Subsection 6(b) (4) directs the Secretary of the Interior to submit,
no Inter than October 30, 1982, to the appropriate commiltees having
jurisdiction over Indian affairs a report on the Federal and State
funding provided the Passamaquoddy Tribe and Penobscot Nation.
This provision is needed because of the eligibility of the Tribe n..nd
Nation to participate as municipalities under the. Maine Implementing
- Act. The relationship created by this eligibility and the provisions of

Section 6211 of the Maine Implementing Act is unique. The purnose of
this subsection is to assure a fnll review by the appropriate Federal
agencies and the Congress of the Federal and States funding efforts
in comparison to Federal and state funding efforts in other states.

Subsection 6(c) provides that the Federal government is berred

from asserting criminal jurisdiction in the State of Maine which is
based on federal statutes pertaining to certain Indian offenses con-
tained: in.the Major Crimes Act. This avoids problems of concurrent
State and Federal criminal jurisdiction.
Subsection 6(d) (1) establishes that tho Penobscot Nation. the Pas-
samaquoddy Tribe. and the Houlton Band of Maliseet Indians may
" sue and be sued in the State of Maine and in tha courts of the United
States just as any person or entity within the State might sue or he
sned to the extent permitted in the Mrine Implementing Act. The
Ponobscot Nation and Passamaquoddy Tribe are acknowledged to be
immune from suit when they ot their officers are acting in their gov-
ernmental capacities to the same extent that municipalities and their
officers are immune from suit within the State of Maine.
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Subsection 6(d) (2) provides that, notwithstanding any provision of
tho Anti-Assignment Act, the Secretary of the Interior ifempowered
to take notice of valid judgments ngainst the Penobscot Nation and
Passamaquoddy Tribe and to satisfy the creditors with the incomno
received from the Settlement Fund, once such j udgments are final and
the time for taking an nppeal has expired.

The Anti-Assignment Act (31 U.S.C. § 203), generally, precludes

Federal officinls from honoring an assignment of funds payable by tho
United States to an assignor.
._Subsection 6(e) (1) permits the State of Maine and the Penobscot
Nution and the Passamaquoddy Tribe to enter into agreements amend-
ing the Maine Implementing Act. A proviso in this subsection limits
the subject matter of those agreements to three specific areas. This sub-
section is similar to the provisions of S. 1181 introduced in the 96th
Congress, 1st Sess. It “authorizes” ngreements on jurisdictional issucs
between the State and the T'ribes. It does not constitute Congressional
“ratification” of such future agreements nor does it elevate such agree-
ments to the status of Federal law.

Subsection 6(e) (2) extends the authority to enter into agrcements
with tho State of Maine to the Houlton Band of Maliscct I_ngin.ns over
jurisdictional issues, including the governmental status of the Band
under laws of the State. Until any such agreement is made with the
Houlton Band, it and its members nre subject to all the laws of the
Stato of Maine except those from whicli they will necessarily be
oxempt under subsection 5(d) (4). .

Subsection-6(f) recognizes-the authority of the Passamaquoddy
Tribe and Penobscot Nation to exercise judicial powers as provided
by the Maine Implementing Act.

The treatment of the Passamaquoddy Tribe and Penobscot Nation
in the Maine Implementing Act is original. It is an inmovative blend
of customary state.law respecting units of local government coupled
with a recognition of the independent source of tribal suthority, that
is, the inherent authority of a tribe to be self-governing. Sante Clara
Pueblo v. Martinez, 436 U.S. 49 ( 1978).

Section 6206 of the Maine Implementing Act provides that the -

Passamaquoddy Tribe and Penobscot Nation shall have all tho powers,
immnunities, and obligations of any municipality under stato law; it
obligates the Tribe and Nation to extend to non-members residing
within tho Passamaquoddy Indian Territory or the Ponobscot Indian

~ Territory the services and benefits provided y them as municipalities;

and it extends to the Tribe and Nation the same protections and ex-
posure that any municipality or municipal official enjoy with respect
to suit in the courts of the State or the United States.

At the same time, Section 6206 of the Maine Implementing Act
specifically provides that persons who are mot tribal members shall

‘not bo entitled to vote in tribal elections; it provides specific itnmuni-

ties from state regulation of internal tribal matters; and Section 6209
treats the judicial authority of the Tribe and Nation on the premise
that their courts are instrumentalities of the tribes as separate

sovereigns. - .

Under the Maine Implementing Act, the Tribe and Nation agree to

“ adopt the laws of the State 2s their own. Such adoption does not violate
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the principles of separate sovereignty. Though identical in form and
subject to redefinition by the State of its laws, the laws aro thoso'af
the tribes. Wauneka v. Campbell, 22 Ariz. App. 287, 526 P. 2d 1085
(C.A. 1974). s

Under Section 6209 of the Maine Implementing Act, procedures in
the courts of the tribes are-to be governed under Federal law, not
State law. In addition; principles of double jeopardy and collateral
estoppel shall not apply as between the tribal and State courts. This
is entiroly in keeping with the principles enunciated in U.S. v. Wheeler,
435 U.S. 313 (1978) describing the relationship between tribal courts
and Federal. courts.

It is this separate and independent status which this subsection
recognizes.

Subsection 6(g) provides that the courts of the State of Maine and
the courts of the. Penobscot Nation and Passamaquoddy Tribe shall
n.cgord full faith and credit to the judgments of the courts of each
other.

Subsection i&h) rovides that, unless otherwise provided in this
Act, the gene ’Dogy of Federal Indizn law specially applicable to

‘Indians, Indian nations, or tribes or bands of Indians, and Indian

trust lands and natural resources shall be applicable to the Passama-
quoddy Tribe, the Penobscot Nation, and the Houlton Band of Mali-
sect Indians, their members and their lands and natural resources, and
to any other Indians, Indian nations, or tribes or bands of Indians
within the State of Maine. However, the application of such Federnl
law is limited in that,.to the extemt provisions of such Federal law
would affect or preempt the application of the civil, criminal, or regu-

law.or laws shall not be applicable. :

On the other hand, it 1s not the intent of this subsection to in-
velidate other provisions of this Act regarding the epplication of
federal laws in Maine. For example, Section 8 of this Act specifically
provides for application of the Indian Child Welfare Act of 1978 and
will not be aflected by this subsection. Nevertheless, for purposes of
clarification of this provision, the Indian Child Welfare Act provides
an exemple of provisions in 2 Federal law which materially affects
the application of Maine State law and, but for the specific provisions
in Section 8, would not be applicable within the State of Maine. Aside
from the jurisdictional provisions of that Act, the Indian Child
Welfare Act also imposes stringent evidentiary standards, requires
now procedures, and provides substantive rights to litigants which
must be followed in proceedings in the courts of the states. But for
Seotion 8, however, subsection 6(h) would prohibit the application
of the Indian Child Welfare Act in Maine sincs it would affect the
civil jurisdiction of the State over child custody proceedings.

The- phrase “civil, criminal, or regulatory jurisdiction” as used
in this section is intended to be broadly construed to encompass the
statutes and regulations of the State of Maine as well of the jurisdic-

latory furisdiction of the State of Maine, such provisions of Federal

tion of the courts of the State. The word “jurisdiction” is not be be.

narrowly interpreted as it has in ceses construing the breadth of
Public Law 83-280 such as Bryan v. tasca County, 426 U.S. 373
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(1976). As a practical matter, the phrase “civil, criminal orregulntory
jurisdiction” is to be given the same meaning as the phease “laws
of the State” as defined at subsection 3((1? of this Act. The phrase
“laws of the State” was not used in this subsection because it was be-
lieved to be susceptible to an interpretation which would have ren-
dered inapplicable federal laws according the ‘['ribes specinl rights with
respect to the government of the Unitcf States. An exwinple of such a
law is that which empowers the United States Attorney to represent
Indian Tribes in suits at law and in equity (25 U.S.C. § 175). It is also
the intent of this subsection, however, to provide that federal laws
according specinl status or rights to Indian oc Indian Tribes would
not apply within Maine if they conflict with the general civil, criminal,
or regulatory laws or regulations of the State. Thus, for exnmple,
although the federal Clean Air Act, 42 U.S.C. § 7474, accords special
rights to Indian tribes and Indian lands, such rights will not apply in

. Maino because otherwise they would interfere with State air quality

laws which will be a plicable to the lands held by or for the benefit
of the Maine Tribes. ghis would also be true of police power laws on
such matters as safety, public health, envirommental regulations or
land use.

Subsection 6(i) provides that the Passamaquoddy Tribe, the Penob-
scot Nation. and the Houlton Band of Maliseet Indians are federally
recognized tribes and that, as such, they are eligible to receive all Fed-
cral benefits which the United States provides to other Federnlly rec-
ognized tribes to the same extent and subject to same eligibility criteria
as other federzlly recognized tribes. Subsection 6 (i) provides that for
purposes.of federal taxation, the Passamaquoddy ribe, the Penob-
scot Nation, and the Houlton Band of Maliseet Indians shall be treated
as other federally recognized tribes and that their lands which are held
in trust or subject to restrictions aguinst alienation shall bo consid-
ered reservation land for federal tax purposes. However, any exemp-
tion from federal tax laws does not entitle the Tribes to exemption

from payment of State toxes or, in the cass of restricted or trust lands,
payments in lieu of taxes.

Section 7. Tribal Organization

Subsection 7(a) empowers, but does not require, the Passamaquoddy
Tribe, the Penobscot Nation, and tho Houlton Band of Maliscet In-
dians, respectively, to adopt-an o propriate instrument to govern
affairs of each tribe. Section 16 oF the Indian Reorganization Act
(IRA) (Act of June 18, 1934, 48 Stat. 984), provides that any tribe
which has not voted to reject that Act may, if 1t chooses, organize and
edopt a constitution as provided in that Section. It does not appearthat
any of these tribes have voted to reject that Act. Consequently, they
may chooss to organize under Section 16 of the IRA. However, adop-
tion of the TRA constitution is not a rercquisite for federnl recogni-
tion of a tribal government and the ’lPribe, Nation, and Band are not,

in this Section of this Act, required to adopt such & constitution. Each
must, however, file with the Secretary a document describing its orga-
nizational structure. :

Subsection 7(b) limits Fnrticipation in the Maine Indian Claims
Settlement Act by the Houlton Band of Malisect Indians to those Mali-
seet Indians who are citizens of the United States or who, as of the
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date of this Act, are enrolled members of the Band. Membership in

the Band shall entitlc members to benefits aveilable from the United %

Staites by virtue of federal recognition of the Band. It is recognized
that some Band members will retain their Canadian citizenship and
that as “status” Indians under Canadian law will continue to be oligi-
ble to receive bencfits from the government of Canada or its political
subdivisions. It is the intent of this section that no Band member who
is aotually recciving benefits because of his or her status as an Indian
from a government in Canada shall be entitled to receive benefits under
Federal law which extends benefits to Federally recognized Indians
because of their status as Indians. The Band is empowered to estab-
lish further criteria to govern its membership, but theso shall be sub-
ject to the approval of the Secretary.

Section §. Implementation of the Indian Child Welfare Act

Subsection 8(a) authorizes the Penobscot Nation and the Passama-
quoddy Tribe to assume exclusive jurisdiction over Indian child ous-
tody proceedings under the Indian Child Welfare Act of 1978 (Act of
Novemnber 8, 1978; 92 Stat. 3069).

Subsection 8(b) provides that the Secretary shall review petitions
for the assumption of jurisdiction over Indian child custody proceed-
Ings which are made by the Penobscot Nation or the Passamaquoddy
Tribe as provided in sections 108(b) and (c) of the Indian Child
Welfare Act. '

The Committee notes that the Penobscot Nation currently operates
o tribal court, that the Department of the Interior has estn.glished
a Court of Indian Offenses for the Passamaquoddy Tribe, and that
both courts are currently cxercising jurisdiction over child welfare
matters. Subsection 8(b) is not intended to affect the validity of any
orders which are issued by these courts prior to the cnactment of the
bill. Nor is subsection 8(b) intended to interrupt the continued juris-
diction over child welfare matters which is .now exercised by these
courts. It i3 expccted that the Seéretary will approve, effective as of

.the date of enactment of this bill, any petition which is submitted

pursuant to this subsection by & tribe which, as of the date of enact-

ment, is exercising jurisdiction over child welfare matters.
Subsection 8(c) provides that where a state or tribal court alread

has jurisdiction in a’ pending procceding involving an Indian child,

this section shall not affect the procedure in or jurisdiction of such -
- court.

"Subsection 8(d) provides that, for purposes of this section, the
reservations of the Passamaquoddy Tribe and Penobscot Nation are
reservations under section 4(10) of the Indian Child Welfare Act.
Lands within the Indian territory of either Tribe lying outside either
rﬁserva.tion are not considered part of the Tribes' reservations under
that Act. ' '

Subsection 8(e) provides that the Houlton Band of Maliseet Indians
isan Indian Tribe within the meaning of subseotion 4(8) of the Indian
Child Welfare Act. The proviso makes clear that this subsection does
not disturb the jurisdiction of the State of Maine or its courts over
child welfare. Consequently, subsections (), (b), and (d) of Sec-
tion 101 of the Indian Child Welfare Act are not applicable to the
Houlton Band. Subsection 8(e) also refers to subsection 6(e)(2)
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which authorizes futuro ngéeements. between the Staf® and the Band
which may, by their terms, affect the jurisdiction of the State and
the Band.

Section 9. Effect of Payments to Passamaquoddy Tribe, Penobscot
Nation, and Howlton Band of Malisect Indians

Section 9 has three subsections.

Subsection 9(a) provides that the receipt of income by the Passa-
maquoddy Tribe, the Penobscot Nation, and the Houlton Band of
Maliseet Indians shall not be considered by any agency of the federal
government in determining the cligibility of the State of Muine for
federal financial assistance.

Subsection 9(h) provides that, the receipt of payments from the
Stats of Maine ot the simple eligibility for payments by the State of
Maino by the Passamnaquoddy Tribe and the Penobscot Nation shall
not be computed by the federal government in determining the eligi-
bility of the Penubscot Nation and Passamaquoddy Tribe or any of
their members for federal assistance. A proviso to this subscction per-
mits the federnl agency reviewing the application to consider the
actun] need of the applicant if the financial nssistance is dependent
on a showing of need. )

Subsection 9(¢) provides that funds which are forthcoming to the
Tribes and their members under the terms of this Act are not {0 be

* used to deny or reduce benefits to any Indian household or member of |

that household under any federally assisted housing program. Funds
available to the tribes winder this Act are also not to be used to deny or
reduce federnl assistance or benefits to cither tribe. 'The provisions in
this subsection are the same as the provisions contained in the Act of
October 17, 1975 (89 Stat. 579) conveying submarginal lands to In-
dian tribes.

Section 10. Deferral of Capital Gains

Section 10 provides that Inndowners who are transferring lands
under this Act are authorized to treat those transfers as involuntary
conversions under section 1033 of the Internal Revenue Code. Section
1033 permits a landowner who has sustained a loss of his property in-
voluatarily to defer the capital gains tax which would otherwise be
due on whatever compensation he received for the property lost for a
period of three years. If, during this period, the landowner invests in
property which is “similar” to that which he lost, he may apply the

asis of the property lost to the newly-acquired property and need not
pay the capital gains tax until the newly-acquired property is sold. If,
on the other hand, he fails to invest in similar property within the
three year period, he must amend the return he filed in the year he
claimed the section 1033 treatment and pay the capital gains tax which
would have fallen due in that year plus interest. )

The provisions of Section 10 of this Act are necessary to achieve a
fair settlement of claims. An integral part of this sebtlement is the
perticipation of those who willingly transfer their land to fulfill its
torms, Furthermore, but for the existence of the claims of the Maine
Tribes, many of the landowners participating in this settlement would
not transfer their land at all. In fact, the present option contracts on
the lands which are to be acquired through the Land Acauisition Fund
established by Section 5 of this Act are expressly conditioned on the
transfer of the land being treated as a Section 1033 event.
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Section 11. T'ransfer of Tribal Trust Funds Held By the State of
Meine

Section 11 pertains to a State trust fund now operated for the
benefit of the Passamaquoddy Tribe and Penobscot Nation by the
State of Maine. The monies in this Fund are, by the operation of
Section 11, to be transferred to the Settlement Fund established pur-
suant to subsection 5(b) of this Act. The receipt of these funds is in-
tended to effect o general release of claims which might otherwise be
raised against the State of Meine er its officials regarding the adinin-
istration of the State trust fund. Once the Secretary receives the trust
funds from the State, he is suthorized and required to execute general
releases of the State of Maine and its officials from any claims which
either tribe or the United States might otherwise raise concerning
the adininistration and management of the trust. :

Under the provisions of subsection 5 (f), the Secretary is prohibited
from expanding any monies deposited in the Funds established by
Section 5 until the appropriate oflicials of the three Tribes have exe-
cuted documents relinquishing all claims to the extent provided in
Sections 4, 11, and 12 of this ict. It is the intent of this section that
the Tribes will execute relinguishments of any claims against the
United States based on its acceptance of these funds from the State.

Section 12. Other Claims Discharged By This Act

-‘Section 12 releases the State of Maine from any obligations it may
have pursuant to any treaty or agreement with any Indian, Indian

nation, or tribe, or band of Indians. The court cases which the United

States has filed on bohalf of the Penobscot Nation and Passamaquoddy
Tribe against the State of Maine and which are pending in the United
States District Court- for the District of Maine are specifically in-
cluded herein. - :

‘Section 13. Limitation of Actions _
Section 13 provides that, except as provided in this Act, nothing -

in this Act shall be interpreted either as a jurisdictional act, or to

. confer jurisdiction to bring suit, or to represent the implicit consent

of the United States or its officers to be sued by any Indian, Indian
nation, or tribe or band of Indians if the claims extinguished by this
Act aro the basis for such suit.
Section 14. Authorization

Section 14 authorizes the appropriation of $81.5 million to imple:-
ment the provision of Section 5 of this Act. }
Section 15. Inseparability :

Section 15 provides that if any portion of section 4, the extinguish-
ment section, is found to be.invalid, it is the intent of Congress that
the entire Act fail. Should any other portion of the bill be held invalid,
however, it is the intent of the Congress that the rest of the Act remain
in force. : . .

Section 16. Construction

Subsection 16(a) simply provides that in the event of any conflict

between the provisions of this Act and the Maine Implementing Act,
the provisions of this Act shall govern. .
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. . . .
Subscction 16(b) provides a rule of construction to govern interpre-
tation of Federal statutes enacted after the date of enactment of this

“Act. Unless specifically made applicable within the State of Maine,

provisions of future IFederal legislation enacted for the benefit of In-
dians, Indian nations, or tribes or bands of Indians, or which relates
to trust lands or natural resources, shail not be applicable within the
State of Mnine if such provisions would materially affect or preempt
the application of Maine State law.

SecTiON-BY-SECTION ANaLYSsis OF TILE MAINE STATE IMPLEMENTING
Acr

All scctions in this analysis refer to Section 1 of the Maine Iinple-
menting Act that cnacts Title 30, Part, of the Maine Revised Statutes,
unless otherwise indicated.

Section 6201. Short Title

The Act may be cited as “An Act To Implement the Maine Claims
Settlement.” :

Section 6202. Legislative Findings and Declaration of Policy

This section simply notes that the Passamaquoddy Tribe, the Penob-
scot Nation, and the Houlton Band of Maliseet Indians are asserting
claims to lands in the State of Maine, the prosecution of which will
cause economic hardship in the State. The findings state that the
Indian claimants and the State have reached an agreement the terins
of which are embodied in the Implementing Act. This statement. is
slightly inaccurate inasmuch as the Maliseets did not reach full npree-
ment with the State. However, authorized representatives of-the Iloul-
ton Band appeared before the Maine Legislature in public heatings
and testified 1n favor of the Maine Implementing Act. The Findings
section states that the Passamaquoddy Tribe and the Penobscot Nation
“have agreed to adopt the laws of the State as their own to the extent
provided in this Act.”

It is stated “The Houlton Band of Maliscet Indians and its lands
will be wholly subject to the laws of the State.” As a “Finding” or
statement of “Policy”, this statement does not constitute a substantive
assertion of jurisdiction over tho Maliseets. It diflers with S. 2829 in
that the Federal legisiation will extend Federal recognition to the
Maliseets. In addition, S. 2829 will provide that Maliseet land must

- also be taken in trust once acquired with the consent of the Maine

legislature, which will entail exemptions from some state laws.
Section 6203. Definitions

_'This section provides definitions for thirteen. different tering used in
the Act. Thie Passamaquoddy Tribe, the Penobscot Nation, and the
Houlton Band of Maliseet Indians aro defined. The IToulton Band
of Maliscets is defined ns including the entire Maliscet Tribo as con-
stituted on Macch 4, 1789, which are now ropresented “as to lands
within the United States” hy the Houlton Band of Maliseet Indians.

A unique feature of this Act is the distinction between “Indian
Territory” and *“Indian Reservation”. The Meine Act recognizes and
defines the existing Passamaquoddy and Penobscot “Reservations”.
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It further provides that new lahds to.be acquired in & designated aren
shall bo Passamnaquoddy and Penobscot “Territory”. These distinc-

tions aro relevant to the application of certain stato land laws and to
jurisdiction of the tribes.

Section 6204. Latws of State to Apply to Indian Lands

This section provides that, except as otherwise provided in the Act,
a1l Indians and lands or other natural resources owned by them or held
by the United States for them are subiect to the civil and criminal
jurisdiction of the State. Although the State of Maine contends that it
now has complete civil and criminal jurisdiction over the Reservations,
the exact status of the reservations has not been finally determined.
This section resolves those questions and extends, to the extent specified
in the Maine Implementing Act, State authority over Indian persons
and property. Thers are specific protections for property and limita-
tions of jurisdictional authority which- make this an acceptable

tradeoff.
Section 6205. Indian Territory

Subsections 1 and 2 provide specific territorial descriptions com:- -

prising about 400,000 acres from which the Passamaquoddy and
Penobscot tribal trust lapd base may be established as “Indian ter-
ritory.” Each tribe may select 150,000 acres within the desig-
nated aren. The existing reservations, plus the first 150,000 acres
acquired for each tribe by the Secretary of the Interior shall be the
tribal “territory”, provided that such land must be acquired prior to
January 1, 1983. : :

There is a serious problem with respect to the date of acquisition.
The Attorney General has committed himself to seeking fn extension
of this date to accommodate the need for orderly land acquisition if
:.lhroug(}ll no fault of the tribes the land acquisition process is unduly

elayed. ' B

Subsection 3(A) provides that, to effectuate a taking of lands by
condemnation within either the Passamaquoddy or Penobscot Reser-
vations, the entity taking such property must (1) demonstrate that
there is no reasonably feasible alternative to the proposed taking, (2)
conduct a hearing, and (3) acquire, by purchase or otherwise, com-

parably valued property contiguous to the reservation which sheall -

automatically become & part of the reservation. This provision applies
to allotted as well as tribally owned property. .
Subsection 3(B) provides that whenever lands within the Indian
territory, but outside the reservation, is taken for public purposes, the.
proceeds-shall be invested in other lands of equal acreage “within an
unorganized ot unincorporated area of the state” and such lands shall

be included. within the respective Indian territory without further -

approval of the State. .
Subsection 4 provides that in the event of a taking by the Umted
States of lands within the Indian territory, land acquired with the
proceeds of such taking shall be governed under subsection 3 (b).
Subsection 5 provides that, except as provided in the above four
subsections. lands acquired in trust for the Passamaquoddy and
Penobscot Tribes outside the designated “Indian territory” area shall
not be made a part.of the Indian territory except with the consent of

the state legislature and any affected city, town, village or plantation.
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Section 6206. Jurisdiction of Tribes Within Indian Tcrritory

Subsection (1) provides that the Passamaquoddy Tribe and the
Penobscot Nation, within their respective torritories, shall have all
of the powers, immunities, nnd obligations of any municipality under
state law, including the power to cnact ordinances and collect taxes,
ﬁrovided that (1) persons who are not mombers of the Tribe or

ations may not participate in internel tribul matters nor are such
matters subject to State regulation, (2) thet non-members shall be
ontitled to receive municipal benefits but not be entitled to vote, {(3)
that persons who nre not members of either Tribe and who are not
Indians shall not be entitled to receive benefits accorded under IFed-
eral law to Indians because of their status as Indians.

Subsection (2) provides that the Passam

~ Penobscot Nation and their members may, su rject to the limitation
on intornal affairs contained in subsection (1), sue and be sued in
state courts, to the samie extent as any other entity or person, provided,
howover, that tribal officials and the Tribes enjoy the immunity of
governmental officials and political subdivisions of the stato when
acting in their governmental capacities.

Subsection (3) provides that the Passamaquoddy Tribe and the
Penobscot Nation cach has the right to exercise exclusive jurisdiction
within its respective Indian territory over violations by mombers of
either tribe or nation of tribal ordinances adopted pursuant to this
"section or Section 6207 providing for regulation of fish and wildlife
resources. In the event either Tribe chooses not to exercise its exclusive
jurisdiction over tribal membors, the State retains exclusive jurisdic-
tion-to enforce the tribal ordinances against non-members of the
Tribe.

Section 6207. Regulation of Fish and Wildlife IZesources
This section is broken down into eight subsections. The Passama-
quoddy Tribe and Penobscot Nation shall have exclusive authority
to regulate hunting, trapping or other taking of wildlife within their
respective. territory and exclusive authority to regulate sustcnanco
fishing within their respective reservations and-any ﬁshing in any
.pond less than ten (10) acres in surface area where the pond lies en-
~ tirely within the boundaries of the Indian territory of either Tribe.
The tribal regulations must not be discriminatory except they may
provido special provisions for sustenance hunting and fishing rights
of tribal members. : :

The Tribes shall maintain registration stations to keep track of the’

wildlife taken in order to coordinate with state authorities. A specially
created Tribal-State Commisison is authorized to promulgate regula-
tions for fishing on rivers and streams passing through or bordering on
tho Indian territories and on “great ponds”, i.e. ponds which are of 10
or more surface acres in size. The State Commissioner of Inland Fish-
eries and Wildlife is vested with authority to conduct fish and wildlifo
surveys within the Indian territories and where game management
practices are found to have or are likely to have an adverse effect which
would “significantly deplete” the fish and game outside the Indian
territory he may, after a public hearing, order the enforcement of gen-

crally applicable State fish and game laws within the Indian territory.
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Any such decision by the Commissioner is reviowablo, and in any such
challenga the bprc_]en of proof is on the Commissioner as to all issucs,
and the Commissioner must prove his cass by substantial evidence.

Section 6208. Taxation

This section is broken into three subscctions and relates only to tax-
ation authority of the State. Funds or income derived from the Fed-
eral “Settlement Fund” which is distributed to the Passamaquoddy
Tribe or Penobscot Nation or their members is exempt from state tax-
ation. The Tribes are to make “payments in lieu of taxes” on all real

and personal property within their respective Indian territories except .

that property used or held predominantly for governmental purposes

enjoys the same immunity from taxation as any municipality. Since

the Tribes aro vested with municipal authority, the taxing authorities

to which their groperty might be subject will be a county, & district, or
Y

municipalities, it is anticipated that the in-lieu tax on the trust prop-
crty will be de minimis. Sections 5 and 6 of S. 2829 exempt trust prop-
erty from encumbrances or alienation by operation of any State tax.
The only recourse in the event of a failure by a tribe to make its in-licu
payments is to the income derived from the settlement trust fund.

For all other purposes, the Passamaquoddy Tribe, Penobscot Nation
and their members, and all other Indians or Indian tribes within the
State are subject to payment of the same taxes as all other citizens or
residents of the State including, for example, seles, excise, and income
taxes. Bither Tribe or Nation “when acting in its business capacity as
distinguished from its governmental capacity, shall be deemed to be a
business corporation organized under the laws of the State and shall
be taxed as such.”

That the Tribe, Nation or Band may be exempt from federal taxa-
tion will not exempt the Tribe, Nation or Band. from taxation under
Maine law. Thus, for example, while Indian tribes are, under Revenue
Rulings of the Internal Revenue Service, not considered to be taxable
entities, such Ruling would not exempt any tribe from Maine income
taxes imposed under the laws of the State of Meine. '

Finally, although the fee in tribal trust land will be in the United
States, the Tribe and Nation will be liable to make payments or pay
fees is lieu of property taxes or other taxes, including, for example,
excise taxes, which payments, fecs or taxes may be assessed as an inci-
dent of ownership of land or natural resources. .

Section 6209. Jurisdiction over Criminal Offenses, Juvenile Crimes,
Civil Disputes and Domestic Relations ’

This section is divided into five subsections. The Passamaquoddy
Tribe and Penobscot Nation are recognized to have exclusive jurisdie-
tion over criminal offenses committed by members of either Tribe
against another member of either Tribe within the boundaries of their
respective reservations (as distinct from their territories) in which the
maximum potential term of imprisonment does not exceed six months
and the maximum potential fine does not exceed $500.00. Each Tribe

. also has exclusive jurisdiction over juvenile offenses of members of"

“either Tribe committed within their respective reservations including
certain juvenile offenses defined by State law. ’

since nearly all Maine property tax is collected by.
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The Tribes also have exclusive jurisdiction over smnﬁ claims civil
actions nrising on the reservations between members of cither Tribo
who reside on the reservation; Indian child custody proceedings to the
oxtent authorized by Federal law; and domestic relntions matters,
including marriage, divorce and support betseen members of cither
Tribe or Nation both of whoin reside on the Indian rescrvation of the
respective Tribe.

Crimes and punishments are defined by State law, but the Tribes are
deemed to be enforcing tribal law when acting under this section. In
other words, the Tribes have ndopted State law as their own. Proce-
dures are governed by Title 25, sections 1301-03, United States Code
(Indian Civil Rights Act of 1968) and any other applicable federal
law. As to cases over which the State has jurisdiction (those with pun-
ishments greater than six months in jail or a fine in excess of $500.00),
the State also has jurisdiction over lesser included offenses which
would otherwise be subject to exclusive tribal jurisdiction. Principles
of double jeopardy and collatersl estoppel are not applicable as
between the State and Tribal courts.

With the exception of those crimes over which the Tribes are given
exclusive jurisdiction, the lnws of the State relating to criminal offenses
and juvenile crimes apply and the State is given exclusive jurisdietion
over other offenses notwithstanding the Major Crimes Act (18 U.S.C.
1153).

Subsection 5 of this section provides for the establishrnent of “cx-
tended reservations” within the Indian territory. Any 25 or moro
adult members of either the Passamaquoddy Tribe or the Penobscot
Nation may petition the Tribal-State Commission for the establish-
ment of such extended reservation and upon approval of the Commis-
sion 'ugld the Stato legislature such extended reservation shall be
created,

Section 6210. Law Enforcement on Indian Reservations and Within
Indian Territory .

This section is broken into four subsections. Passamaquoddy and
Penobscot police officers are vested within exclusive anthority within
their respective territories to enforce ordinances adopted by the Tribes
under their authority pursuant to Sec. 6206 and hunting and fishing
regulations adopted pursuant to Sec. 6207(1) ; and to enforce the crimi-
nal, juvenile, civil and domestic relations laws over which the Tribes
have exclusive jurisdiction in Sec. 6209(1).

Both Tribal and State law enforcement officers are vested with nu-
thority to enforce regulations of the Tribal-State Comumnission respect-
ing hunting and fishing adopted pursusnt to Secc. 6207(3) and all laws
of the State other than those over which tho Tribes have exclusive
jurisdiction under Sec. 6209,

Ordinances cnacted by the Passamaquoddy Tribe and the Penobscot
Nation under Sec. 6206 and 0207(1) apply to non-members of tho
Tribes as well as to membors. Sec, 6206(3) provides that the State re-
tains exclusive jurisdiction to enforce Tribal ordinances against non-
mermbers. Tribal police officers under this section are thus vested with
authority to arrest non-members but judicial proceedings must be
through the State courts which are empowered to enforce Tribal ordi-
nances ageinst non-members under Sec. 6206(3). '

1

—d

L




40

Law enforcement officers appointed by the Tribes shall possess the
same powers and shall be subject to the same duties, limitations, and
training requirements as municipsl police officers under the laws of the
State. Provision is made for Tribal-State agreements for cooperation
and mutual aid between police forces.

Section 6211. Eligibility of Indian T'ribes for State Funding

Section 6211 of the Maine Implementing Act sets forth provisions
for funding the Passamaquoddy - Tribe and Penobscot Nation as mu-
nicipalities and provides additionally for participation of residents of
the Indian territory of the respective Tribe or Nation in State
programs. L .

This section is broken into four subsections. Subsections one and
three provide that the Passamaquoddy Tribe and the Penobscot Na-
tion shall be eligible for participation in State programs which pro-
vide financial assistance to State municipalities, including discretion-
ary grants or loans, to the same extent and subject to the same condi-
tions as any other State municipality. To the extent local matching
funds are required, the Tribes may use funds from any source avail-
nble, including Federal funds. Subsection four provides further that
individuals residing within their Indian, territories are eligible for

and entitled to receive State grants, loans, or other social service en- .

titlements on the same basis as all other citizens of the State.
Subsections two and four provide limitations on eligibility of the

Passamaquoddy Tribe or Penobscot Nation or their members for State -

funds based on receipt of Federal benefits: Subsection two provides:

Any monoys received by the respective tribe or nation from
the United States within substantially the same period for
which state funds are provided, for a program or purposs

“substantially similar to that funded by the State, and in
oxcess of any local share ordinarily required by state law as a
" condition of state funding, shall be deducted in computing

any payment to be made to the respective tribe or nation by .
the State. ’ RN

Subsection four provideé:

In computing the extent to which any person is entitled to
receive any such funds, any moneys received by such person
from the United States within substantially the same period
of time for which state funds are provided and for a pro-

. gram or purpose substantially similar to that funded by the
State, shall be deducted in computing any payment to be
made by the State. ‘ ' :

If these provisions of State-law were to be broadly construed, they
could have an adverse impact on the cost to the United States in pro-
viding assistance to the Tribes or their. members under programs
desigmed to aid Indian tribes or persons or under other general pro-
grams designed to aid Jocal governments or individuals regardless of
legal status. The supplanting provisions could result in a dollar for
dollar reduction of State aid -for every dollar of special assistance,
over and above any local share under a State-local cost sharing for-
muls, offered the Indian Tribes or their members by the United States
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because of their status as Indians or as otherwise provided under
moro general programs. ’ .

In testimony before-this Committes on July 1, 1980, am Secretary
of the Interior oxpressed concern regarding the application of this
provision in the Maine Implementing Act and its impact on the cost
to’ the United States in providing sorvices to the Indian tribes and
individuals in the State of Maine. He also expressed concern with
regard to the precedential aspects of the Maine “supplanting” pro-
vision on delivery of services to Indians in other states:.

The Maine Implementing Act is a codification of an sgreement
reathed by the Pnssumaquogdy Tribe and Penobscot Nation with tho
State of Maine. By letter of August 22, 1980, Attorney Genoral
Richard Cohen of the State of Maine explained the intended reach of
Section 6211 of the Maine Act. This letter is printed in full elsewhere
in this Committee report. The following oxcerpts are relevant to
understanding the intent of Section 6211 and the construction to be
afforded it.

It was * * * understood * * * that treating the Tribes as
municipalitics could place the Tribes in a unique position
with respect to their eligibility for Federal funds. As recog-
nized Indian Tribes, the Passamaquoddy Tribe and Penob-
scot Nation will be eligible for funds and services available
to Indian Tribes (e.g., Johnson-O’Malley Act and Snydor
Act funds from the DBurcau of Indiun Affairs). * * * In
addition, since the Maine Tribes would be municipalities
under Maine law, it was thought that the Tribes might also
be eligible for Federal funds available to municipalities
(e.g., Federal municipal revenue sharing). The possible
availability of these Federnl funds in conjunction with State
“municipal” entitlements made it apparent that in some cir-
cumstances the Passamaquoddy Trige or Penobscot Nation
would be eligible for multiple funding of Tribal programs
from both the State and Federal governments. This mul-
tiple State/Federal funding would not boe available to other
municipalities in Maine nor to the Indian Tribes else-
where 1n the United States. Because of this, the Stato and
Tribes agreed that if = basic service was funded by the Fed-
eral government, as a result of the Tribes’ special status
under Federal law, then duplicate funding by the State
would be inappropriate. It was with that end in mind that
Section 6211 was drafted. .

] L] * * - L] -

(I)t was the understanding of the parties that the set-off
provisions in Section 6211(2) and (4) of the Implementing
Act were intended only to encompass Federal funds that
would be ‘actually received by the Tribes and their mem-
bers by virtue of their status as recognized Indian Tribes
and their status as Indians under Federal law. Since the
State had agreed to treat the Tribes as municipalities for
State funding purposes, it was anticipated that any moneys
received by Tribes as municipalities would not be treated any
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differently than similar moneys received by any other mu-
nicipality. However, since the Tribes' status as recognized
Indian Tribes would in all probability make them cligible
for additional FFederal moneys unavailable to other citizens
and municipalities, such Federal funds received by them as
recognized Tribes would be treated differently and woulds,
be subject to the set-off provisions,

(I)n drafting Section 6211, it was not the intention of the
parties to alter the effect of Federal law. It was understood
n.mongi all the parties that to the extent the United States pro- -
vides funds for a program which are required by Federal law
to be supplemental to and not to supplant States and local
funds, that the sct-off provisions in Section 6211(2) and (4)
would not apply to such Federal funds. The term “substan-
tially similar purpose” as used in Section 6211 of the Muine
Implementing Act was not intended to refer to such Federal

- funds that enhance, enrich or supplement programs provided
for under Maine law. Such Federal funds received by the
Tribes would be outside the scope of Section 6211 entirely and
would neither be deemed to be eligible to initiate a State
match under Section 6211 (1) not would they offset or sup-
plant any Stats match or State funds under Section 6211 (2)
and (4). Consistent with the foregoing, the usual State par-
ticipation in the State/Federzl cost sharing of social services
such as AFDC, Medicare and Food Stamps would be un-
affected by Section 6211(2) or (4).

From this letter, the following salient points emerge :

(1) the supplanting provisions of Section 0211 apply only to
Federal funds provides the Tribe or Nation or their members
because of their status as Federally recognized Indians. Federal
funds provided-either Tribe or its members which are generally
available to other local governmonts or persons are not subject
to the supplanting provisions of Section 6211. '

(2) the purpose of Section 6211 is not to establish a basis for
withdrawag of State funding from the Tribes or their members by
virtue of the Federsal recognition and their eligibility for Federal
Indian services, but rather it is to avoid duplicate funding by
both the State and the Federal government of the same or sub-
stantially similar programs. '

(3) in_the absence of Federal funding in excess of the local
share ordinarily required by State law as a condition of State
funding, the State contribution to the Tribe or Nation and their
members will be equal to that provided other municipal govern-
ments and their citizens, and . '

(4) there will be no withdrawal or diminishment of effort by
the State based on Federal funding of programs which enhance
or enrich basic programs and- whicl are required by Federal law
or regulation to be supplemental to and not supplant State and
local funds. .

The Department of the Interior has expressed concern that the
supplanting features of Section 6211 of the Maine Implementin
Act may be counter'to the pol.icies_ pursued by the Department, an
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indeed all Federal agencics, over the past 20 years which require
states to provide services to their Indian citizens on the samo ?m.sis
as they provide services to all other citizens of tlfo states. ;

‘The supplanting provisions of Section 6211, however, do™ot ap-
pear to result in any difference in treatmerit of individual members
of tho tribes from other citizens of the State or difference in treat-
ment of the tribes from other municipalities for State fundin pur-
poses. The supplanting provisions of gcction 6211 are triggemﬁ only
when the Federal funds provided the tribes for the same or substan-
tially similar program exceed the local or municipal share ordinarily
required by State law as a condition of State funding. The objection
of Interior that the supplanting provision inay deny the tribes or
their members equality of treatment with other State municipalities
or citizens does not appear well founded. It would appear the real
objection to the supplanting provision is that it may muEe it impossi-
ble for the United States to fulfill its commitment to the Passama-

uoddy Tribe and Penobscot Nation to provide funding or services to
the Tribe or Nation on a level commensurate with that provided other
Federally recognized tribes without supplanting State funding.

The treatment accorded the Passamaquoddy %‘ribe and the %’cnob-
scot Nation as units of State government under the lnws of the Stato
of Maine for funding purposes is unique in Federal Indian law. So
far as this Committee is aware, no other State accords the Indian
tribes within its boundaries this status. Under general Ifederal law
ﬁoverning Indian aflairs, Indian tribes are considered for all purposes

omestic dependent sovereigns. Their sovercignty is recognized
through Federal treaties and statutes and it pre-dates the U.S. Con-
stitution or the organizational documents of the individusl states
where they may. be located. The Indian tribes are dependent upon the
United States for their protection. They do not constitute & unit of Jocal
government of the state in which they are located. Cherokee Na-
tion v. Georgia, 30 U.S. (5 Pet.) 1 (1831) ; Worcester v. Georgia, 31
U.S. (8 Pet.) 515 (1832) ; McClanahan v. State Taz Commission of
Arizona, 411 U.S. 164 (1978) ; Santa Clara Pueblo v. Martines, 436
U.S. 49 (1978). : .

In recent years, there has been 2 growing tendency in Federal leg-
islation to include the Indian tribes on the same basis as other units
of local governments for pu es of Federal funding. However, the
States do not treat Indian tribes as political subdivisions of the State
and to the extent State funds are provided their local governments,
Indian tribes do not participate. The provisions of the Maine Imple-
menting- Act are unique in this respect. The Committee does not be-
lieve the contribution of the State of Maine toward its Indian citi-
zens should be any less than that of other states with a Federally
recognized Indian population.. On the other hand, it is very possible
that the oxtent of é)t?xte participants in the provisions of funds to the
Indian tribes in that State for governmental operations and the pro-
vision of general services will exceed that provided by other states
with Federally recognized Indian tribes or populations. .

It is noted that many of the programs specifically provided for
Indians or Indian tribes specifically provide against diminishment of
State funding. Examples of this are found in Title II of the Indian
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Child Welfare Act of 1978 (92 Stat. 3076, 42 U.S.C. §§620, 1337)
and the Indian Elementary and Secondary School Assistance Act (20
U.S.C. Subchapter IIT, 241 aa et seq.). In addition, prograin agencies
have promulgeted regulations to provide similar restrictions on use
of chcml funds to diminish state effort. See, for example, 25 C.1".R.
973.34(a) restricting use of Indian education monies undet the John-
son-O/Malley Act (48 Stat. 596, 25 U.S.C. §§ 452—454). Other regula-

tions provide for extension of services only when alternative sources
ere not available. See, 42 C.F.R. Chapter 1, Subpart C restricting
delivery of contract health care by the Indian Health Service and 25
C.F.R. Chapter 1, Subpart A, Sec. 20.3 establishing the policy of the
Bureau of Indian Affairs in delivery of general assistance. To the
extent Federal program monies are nten ed to be supplemental to
State program monies, it would appear the various Federal agencies
have adequate authority to promulgate regulations which would
sEecify such limitations on use and would bo uniformly applicable
throughout the United States.

Under the circumstances, the Committee believes the Maine Inple-
menting Act should be ratified without modification. In the event it
should be shown thet the effort of the State of Maine does not match
that provided by other states, or that delivery of Federnl programs
to the tribes and their members is impeded or restricted and cannot
be effectively addressed through regulation, the Congress retains the
authority to amend the provisions of this Act to provide equitable
funding provisions. '

Section 6212. Maine Indian Tribal-State Commission
This section provides that any transfer of land or natural resources

* by any Indien tribe, nation or band of Indians prior to the date of the

State Act shall be deemed to have been made in accordance with the
laws of the State. With respect to individuals, any transfer made prior
to December 1, 1873, is deemed to have been made in accordance with
State law. The purpose of this section is to extinguish Indian claims
arising under State law as opposed to Federsl law.

HOUSEKEEPING . PROVISIONS

The remaining provisions of the Maine State Implementing Act are
housekeeping in rature. Provisien is made for the continuation of
Tribal school committees, Tribal housing authorities, and provision
for Indian housing mortgage insurance. 1t is also provided that viola-
tion of Tribal fish and wildlife ordinances shall constitute a violation
of State law and be enforceable in State courts. ‘

Section 30 of the housekeeping provisions states that in the event
section 6204 extending the laws of the State to the Tribes' Indian
territories is held invalid, then the entire Act is invalidated ; that in
the event section 6209, subsections 3 or 4 providing for State jurisdic-
tion over lesser included offenses and non-application of principles of
double jeopardy and collatersl esto 1 are held invalid, then all of
section 6209 shall be deemed invaBS? and providing further that
excent for these limitations, if any other section of the Act is held
invalid it shall have no effect on the remaining provisions of the Act.
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Finally, this Committee takes note of the hearings before, wRd report

“of, the Maine Joint Select Committce on Land Claims and acknowl-

edges the report and hearing record as forming part of the wider-
standing of the Tribe and State regarding the meaning of the Muino
Implementing Act. -

Cost AND Buneerary CONSIDERATIONS

The Congressional Budget Office submitted the following cost
estimate on S. 2829, ns amended:
U.S. ConNarrss,

ConaresstonaL Buovaer Orrice,
Washington, D.C., September 17, 1980.
Hon. Jonn Mrrcuer,
Chairman, Select Committee on Indian Affairs,
U.S. Senate,
Washington, D.C.

DEear Criamman: Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed
S. 2829, tho Maine Indian Claims Settlement Act of 1980, as amended
and ordered reported by the Senate Select Committee on Indian Af-
fairs, September 16, 1980. The bill authorizes the appropriation of
$81.5 million to provide for the scttlement of land claims of Indinns,
Indian nations and bands of Indians in the State of Maine. Upon
appropriation of the authorized amount, $27 million would be trans-
ferred to a new Maine Indian Claims Settlement Fund, with invest-
ment incoms (but not the principal) to be regularly distributed to
the Passamaquoddy Tribe and the Penobscot Nation. The remuining
$54.5 million would be transferred to a new Maine Indian Claims
Land Acquisition Fund, with both principal and income to bo spent
to acquire lands for specified Indian groups.

Because of the trust responsibility placed on the Secrctary of the
Interior by the bill, the outlays. resulting from the bill would differ
from the appropriation. Monies held in trust by the federal govern-
ment result 1n net outlays to the federal budget only when principal
is disbursed. Since Section 5(b)(2) prohibits any distribution of
?rinci ol held in the Settlement Fund, the only net outlays to the

oderal budget would occur when principal of tKe Land Acquisition
Fund is useﬁ to acquire land pursuant to the Act. Assuming that the
monies authorized are appropriated by the 96th Congress, it is cx-
pected .that all $54.5 million will be outlayed in fiscal year 1981 to
purchase approximately 300,000 acres of land on which interested
parties already hold purchase options.

In addition, this bill would maka designated Maine Indians eligible
for benefits available through a number of discretionary federal pro-
grams. Thus, while no additional expenditures are mandated by this
section of the bill, relevant federal agencies would be required to in-
cludo these groups among those eligible for benefits and -may seek
additional funds in order to provide such benefits.

Sincerely,
Rosenr D. REISCIIAUER,
(For Alice M. Rivlin, Directlor).




